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APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 
First question: Does grantor’s instrument by Which he revokes the ap- 

i 

pointment of all beneficiaries under a revocable trust 

| 

with concurrent elimination of j one of the trust clauses, 
and simultaneous appointment iof the same beneficiaries 

j 

to a different quantum of the trust, constitute a revoca- 

i 

tion so that the new future interests stem from the date 
of such new appointment, if the terms used as well as 
the purpose show an intent to Revoke the prior appoint- 

i 

ment completely? 

Second question: Was American property of persons residing in Germany 

subject to vesting by the Attorney General, if it was ac- 

% 

quired from an American grantor after December SI, 

i 

1946, and if such grantor eliniinated a clause disabling 

i 

the appellants from being beneficiaries in knowledge 
and because of the announcement and license accord- 
ing to which property acquired by enemy aliens after 
December 31, 1946, would noli be vested? 


Third question: 


Fourth question: 


May licensed nationals whose property was vested ultra 


vires institute suit under Sec. 


9 (o) of the Trading with 


the Enemy Act ? 

Does a vesting order promulgated ultra vires entitle 
the divestees to general equitable relief, if there is 
no other remedy, and the respective Government of- 

i 

ficer fails and refuses to make restitution? 
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UNITED STATES COURT OF APPEALS 

i 

For The District Of Columbia Circuit 



APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBI^ 

BRIEF FOR APPELLANTS ! 

J 

_■ 

j 

i 

FINAL DECREE BELOW 

' * 

Upon motion to dismiss the complaint, the United States District 
Court for the District of Columbia (B. S. Matthews) entered an order 
granting the said motion for lack of jurisdiction On September 20, 1955 
(JA 28). No opinion, findings of fact, or conclusions were filed. Notice 
of appeal was filed on November 16, 1955 (JA 28). 

JURISDICTIONAL STATEMENT 

i 

The jurisdiction of the Court below was invoked under Section 9 (a) 
of the Trading with the Enemy Act, as amended (40 Stat. 419, as amended, 


i 

i 
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50 U. S. C, A. App. 9) in the alternative for a mandatory injunction under 
62 Stat. 930, 28 U.S. C. A. Section 1331 and for declaratory judgment pur¬ 
suant to the Declaratory Judgment Act (28 U.S. C. A. Section 2201). The 
jurisdiction of the United States Court of Appeals for the District of Colum¬ 
bia is based on 62 Stat. 929, 28 U.S. C. A. Section 1291. 

STATUTES INVOLVED 


The following statutory provisions are primarily involved: 

(1) Sec. 9 (a) of the Trading with the Enemy Act, as amended (50 
U. S. C. A. App. Section 9 (a)), which reads in part as follows: 

Any person not an enemy or ally of enemy claiming any 
interest, right, or title in any money or other property 
which may have been conveyed^ transferred, assigned, 
delivered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 

Treasurer of the United States,.may file 

with the said custodian a notice of his claim under oath 
and in such form and containing such particulars as the 
said custodian shall require; and the President, if ap¬ 
plication is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment, or de¬ 
livery to said claimant of the money or other property 
so held by the Alien Property Custodian or by the Treas¬ 
urer of the United States, or of the interest therein to 
which the President shall determine said claimant is 

entitled: . ..If the President shall 

not so order within sixty days after the filing of such ap¬ 
plication or if the claimant shall have filed the notice as 
above required and shall have made no application to the 
president, said claimant may institute a suit in equity in 
the Supreme Court of the District of Columbia or in the 
district court of the United States for the district in 

which such claimant resides,.to establish 

the interest, right, title, or debt so claimed, and if so 
established the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant 
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of the money or other property so held by the Alien Prop¬ 
erty Custodian or by the Treasurer of th0 United States 
or the interest therein to which the court shall determine 
said claimant is entitled. 

| 

(2) Section 7 (c) of the same Act, as amended, reads as follows, in 

parts: 

i 

If the President shall so require any moiiey or other 
property including (but not thereby limiting the general¬ 
ity of the above) patents, copyrights, applications there¬ 
for, and rights to apply for the same, trade marks, choses 
in action, and rights and claims of every character and 
description owing or belonging to or held for, by, on ac¬ 
count of, or on behalf of, or for the benefit of, an enemy 
or ally of enemy not holding a license granted by the Pres¬ 
ident hereunder, which the President after investigation 
shall determine is so owing or so belongs or is so held, 
shall be conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodial, or the same 
may be seized by the Alien Property Cu$todian; and all 
property thus acquired shall be held, administered and 
disposed of as elsewhere provided in thi$ Act. 

i 

i 

• • • • ♦ 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or here¬ 
after conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian, or required 
so to be, or seized by him shall be that provided by the 
terms of this Act, and in the event of sale or other dis¬ 
position of such property by the Alien Property Custodian, 
shall be limited to and enforced against the net proceeds 
received therefrom and held by the Alien Property Cus¬ 
todian or by the Treasurer of the United States. 

i 

(3) Section 5 (a) of the same Act, as amended, reads in part as follows: 

i 

The President, if he shall find it compatible with the 
safety of the United States and with the successful prose¬ 
cution of the war, may, by proclamation, suspend the v 

provisions of this Act so far as they apply to an ally of 
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enemy, and he may revoke or renew such suspension 
from time to time; and the President may grant licen¬ 
ses, special or general, temporary or otherwise, and 
for such period of time and containing such provisions 
and conditions as he shall prescribe, to any person or 
class of persons to do business as provided in subsec¬ 
tion (a) of section four hereof, and to perform any act 
made unlawful without such license in section three here¬ 
of, and to file and prosecute applications under subsec¬ 
tion (b) of section ten hereof; and he may revoke or re¬ 
new such licenses from time to time, if he shall be of 
opinion that such grant or revocation or renewal shall 
be compatible with the safety of the United States and 
with the successful prosecution of the war; and he may 
make such rules and regulations, not inconsistent with 
law, as may be necessary and proper to carry out the 
provisions of this Act; and the President may exercise 
any power or authority conferred by this Act through 
such officer or officers as he shall direct. 

(4) Section 5(b) (1) of the same Act, as amended, reads as follows, 
in part: 


During the time of war or during any other period of 
national emergency declared by the President, the Pres¬ 
ident may, through any agency that he may designate, or 
otherwise, and under such rules and regulations as he 
may prescribe, by means of instructions, licenses, or 
otherwise — 

(A) investigate, regulate, or prohibit, any 
transactions in foreign exchange, transfers of 
credit or payments between, by, through, or 
to any banking institution, and the importing, 
exporting, hoarding, melting, or earmarking 
of gold or silver coin or bullion, currency or 
securities, and 

(B) investigate, regulate, direct and compel, 
nullify, void, prevent or prohibit, any acqui¬ 
sition holding, withholding, use, transfer, 
withdrawal, transportation, importation or 
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exportation of, dealing in, or exercising 
any right, power, or privilege with respect 
to, or transactions involving, any property 
in which any foreign country or a national 
thereof has any interest. 

i 

by any person, or with respect to any property, subject 
to the jurisdiction of the United States; and any property 
or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by 
the President, in such agency or person as may be desig¬ 
nated from time to time by the President^ and upon such 
terms and conditions as the President may prescribe such 
interest or property shall be held, used, j administered, 
liquidated, sold, or otherwise dealth with in the interest 
of and for the benefit of the United States, .... 


STATEMENT OF THE CASE 

j 

In 1934, Marie Gunzinger, an American citizen and resident, execu¬ 
ted a revocable trust indenture whereby she assigned certain property to 

a bank as trustee (JA 5 (15), 8). The grantor reserved for herself inter 

— 

alia , besides the income during her lifetime, the power to amend or re¬ 
voke. Sixty days after her death, the residue of the trust estate was to 
be paid as follows: one-third to Katherina Nagel,! one-third to Conrad 
Bantel, and one-third to four American residents j in equal parts. 

By written instrument dated May 27, 1943 (JA 5 (17), 12), the grantor 
did "hereby revoke and annul" the paragraphs of the indenture wherein the 
beneficiaries were named and rewrote the said paragraphs to the effect that 

i 

the same beneficiaries should take the same shares with the proviso, how- 

i 

ever, that no payments of income or principal were to be made to the Ger- 

i 

man claimants if at grantor r s death there was 

i 

i 

"No treaty of peace with Germany, | under the 
terms of which it is then permissible to pay and trans¬ 
fer to German nationals money and other property from 
the United States, " 

7 j 

i 

i 

i 
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such payments to be withheld until they would become permissible, up to 
21 years after the death of the grantor. 

On February 8, 1946, the grantor again revoked the clauses wherein 
the beneficiaries were named (JA 5 (18), 15), now leaving one-fourth to the 
aforementioned four American residents, and one-fourt each to Katherina 
Nagel, Conrad Bantel and the children of William Bantel. Again, the per¬ 
missibility of payment to Germans was a condition precedent, this time, 
however, without a gift over after 21 years. 

On March 4, 1947, the predecessor in office of the defendant Brownell 
and the Secretaries of State, Treasury and War issued a joint statement 

i 

and Press Release, according to which property wherein Germans acquired 
an interest after December 31, 1946 was no longer to be vested (JA 6, 23). 
Simultaneously, the Secretary of the Treasury amended General License 
No. 94, so that such property henceforth was to be regarded as if no blocked 
or enemy national had an interest therein (JA 6, 20). And the Department 
of Justice, Office of Alien Property, simultaneously amended its rules (12 
Fed. Reg. 1544) permitting transfer and payment of such property. 

Six weeks thereafter, i. e. on April 14, 1947, having been advised of 
these official acts (JA 5 (20)), the grantor "revoked” in toto the clauses of 
said trust wherein she appointed the beneficiaries as well as the clauses 
imposing the aforementioned condition precedent. She also revoked the 
legacies (JA 5(19), 18). Thereupon, she appointed appellant Conrad Bantel 
to one-third, Katherina Nagel or her children (the latter are the remaining 
appellants, Katherina Nagel having died) to one-third, leaving the remain¬ 
ing third to five American residents (JA 15, 16). 

Grantor died on April 25, 1950 (JA 6 (22)). 

The predecessor in office of the defendant Brownell vested the inter¬ 
ests of the plaintiffs by a Vesting Order dated May 24, 1951 (16 Fed. Reg. 
5462, JA 2 (8 & 9) ). Notice of claim was filed timely (JA 4 (12), 27). 
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i • 


The Court below dismissed the complaint for lack of jurisdiction 
(JA 28). | 

i 

i 

i 

STATEMENT OF POINTS! 

! 

The Court below not having given any indication of the grounds for 
its ruling other than denial of jurisdiction for lack of consent to be sued, 
it becomes practically impossible to state the errors. Apparently, the 
Court erred in that it 

! 

(1) failed to recognize that appellants’ right, title or interest 

i 

immediately prior to vesting stemmed from no earlier than 
April 14, 1947; 

I 

(2) failed to recognize that appellants are licensed nationals; 

j 

i 

(3) disregarded that a licensed person is a non-enemy pro hac 
vice; 

(4) overlooked that an action against a government official who 
has taken private property ultra vires is not an action against 

the United States. I 


SUMMARY OF ARGUMENT! 

I 

! 

1. The appellants’ interest in the property, vested by the Office of 
Alien Property came into being on April 14, 1947, and not ear¬ 
lier, because all prior expectancies were destroyed by authorized 
revocation by the grantor on that date.! 

2. The instrument of April 14, 1947, constitutes a revocation of all 

i 

of appellants’ rights rather than an increase of their rights by 

amendment, because— 

R 'S 

i 

| 

i 

i 

! 

i 
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(a) the revocation took place expressis verbis ; 

(b) the grantor intended a revocation and creation de novo ; 

(c) a new disposition of all of the trust corpus constitutes a 
revocation of the trust; 

(d) it would be unreasonable and unrealistic to construe the 
grantor 1 s action otherwise. 

3. Even if the instrument of April 14, 1947, did not have the effect 
of conveying a new interest, there would have been nothing to 
vest because the prior trust was void as violating the rule against 
perpetuities. 

4. The appellants are licensees and must, therefore, be treated 
as non-enemies pro hac vice because— 

(a) General License No. 94, as amended, licensed enemy 
aliens as to all property wherein they acquired an inter¬ 
est after December 31, 1946; 

(b) Licensed persons are exempted from vesting under Sec. 

7 (c) of the Trading with the Enemy Act; 

(c) Vesting under Sec. 5 (b) of the Trading with the Enemy- 
Act was only permissible regarding property of desig¬ 
nated nationals, and the appellants were no longer desig¬ 
nated nationals in regard to property acquired after the 
said cutoff date; 

(d) The Secretary of the Treasury had the authority to exempt 
appellants from the status of designated nationals; 

(e) Administrative, executive and Congressional construction 
affirms appellants' contention; 

(f) Exemption from the status of a designated "national" in¬ 
cludes exemption from the status of "enemy", by definition; 



(g) Public policy requires this resist. 

5. When a government grants permission to foreigners to acquire 

property or to bring it here, no war intervening, it thereby 

i 

grants an implied license and safe-conduct under the usages of 
American law and the law of nations. | 

i 

6. If appellants would be denied jurisdiction under Sec. 9 (a) of the 
Trading with the Enemy Act, they would be entitled to a manda¬ 
tory injunction against the officers holding their property be¬ 
cause such property was invaded by action ultra vires and is 
unlawfully withheld. 

i 

i 

i 

ARGUMENT 


THE CASE UNDER SEC. 9(a) OF THE TRADING 
WITH THE ENEMY ACT 

i 

i 

i 

| 

Sec. 9 (a) of the Trading with the Enemy Ac^t 1 requires, as pre¬ 
requisites for the consent to be sued, that claimants thereunder must 
have had an "interest, right or title" in the vested property immediately 
prior to vesting, and that they be not enemies or allies of enemies. We 
shall first discuss the "interest, right or title" of the appellants. 

i 

(a) The "interest, Right or Title" of the Appellants 

Since the decision below was made upon a motion to dismiss in the 
nature of a demurrer, all facts well pleaded are deemed to be admitted. 

It is not contended that the appellants took contingent future interests prior 

i 

i 

— 

1 40 Stat. 419, as frequently amended. 50 U.S.C.A. App. 9(a). 

2 Orvis v. McGrath , 345 U.S. 183, 97 L. Ed. 938, 73 S. Ct. 596. 
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to the death of the grantor and that these interests ripened into non-contin¬ 
gent present interests upon the death of the grantor on April 25, 1950. The 
question is, whether the interests they took stemmed from prior to January 
1, 1947, or only from the time of their last appointment, ice. April 14, 

1947. 

By the instrument of April 14, 1947 (JA 18) the grantor revoked all 
gifts in their entirety expresses verbis and reappointed these appellants to 
new shares under different terms. In view of the fact that the grantor had 
reserved the right of revocation, there should be no doubt whatever that 
whatever contingent, defeasible future interests the appellants owned were 
divested by grantor’s permissible exercise of the reserved right of revoca¬ 
tion. Whatever they had thereafter, they had by virtue of the gift and ap¬ 
pointment, as made on April 14, 1947. 

The appellees have argued below that the instrument of that date had 
been merely an amendment by which the shares of the beneficiaries were 
increased, and that, therefore, the date from which stem the rights of the 
appellants be February 8, 1946, or even earlier. This contention has sup¬ 
port neither in the facts nor in the law. The question is of importance, be¬ 
cause the appellants would presumably have no case if their rights stem from 
prior to January 1, 1947, for there can be no question that rights acquired 
theretofore could be vested thereafter. 3 4 Appellees’ contention in this re¬ 
gard are untenable for the following reasons: 

(1) The revocation was expressis verbis . 

In the instrument, dated April 14, 1947, the grantor revoked the gift 
over to these appellants expressis verbis. If a grantor clearly expresses 
a revocation with no indication that she erred, there is no room for inter¬ 
pretation because of the lack of any ambiguity. As the Supreme Court of 
Vermont said in State v. Bankers Trust ? 

3 Orme v. Northern Trust Co., 410 Ill. 354, 102 NE (2) 335. 

4 


105 Vt. 220, 164 A. 377. 
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A trust instrument is to be construed so as to give ef¬ 
fect to the intent of the grantor as manifested by the 
language used, and if his words are plain and unam¬ 
biguous, there is no necessity for judicial interpreta¬ 
tion. 

! 

(2) The intent of the settlor . j 

I 

■ 

Even if there be room for judicial interpretation, the result would 
be no different. It is the cardinal rule of interpretation of wills and trusts 
that the intent of the settlor is to govern. As Mr.| Justice Cardozo said in 

i 

The Matter of Buechner : 5 6 j 

We need no canon of construction to justify that holding, 
except, indeed, the primary one to which all others are 
subordinate, that the intention of the testator is to be 
sought in all his words, and, when ascertained, is to pre¬ 
vail. 

I 

And further: 

i 

Words are never to be rejected as meaningless .... 
if by any reasonable construction they niay be made con¬ 
sistent and significant. 

6 

And in Bankers Trust v. Topping , the court said} 

| ■ 

This court has the duty.to effectuate the just 

and proper intention of the settlor. Fir$t Natl. Bank 
v. Palmer, 235 App. Div. 593, 257 NYS 816. 

Nothing is clearer in the case at bar than the intent of the settlor. 

S he had been informed of the various actions by Departments of the United 
States Government according to which German nationals’ funds were not 
to be blocked or vested, if acquired after December 31, 1946, and that 
they were new generally licensed nationals. Thereupon, she revoked the 
gifts over, and, in making new gifts with a different quantum in trust for 
them, she eliminated the prior "war" clause. It is obvious from the very 


5 226 N.Y. 440, 123 N.E. 741. 

6 180 Misc. 596, 41 N.Y.S. (2) 736, 


i 
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facts that the grantor’s action was caused by the above-mentioned govern¬ 
mental acts and was directed towards seeing to it that the German benefi¬ 
ciaries would have the benefit of their shares. To hold to the contrary 
would be patently contrary to grantor’s intent. 

(3) Total revocation of the trust . 

Moreover, it is one of the canons of the construction of trusts that 
a new disposition over all of the trust funds is tantamount to, and effectu- 

7 

ates, revocation of the entire trust. 

At this point, it may be asked whether a complete revocation, coupled 
with a complete re-appointment, is not to be considered in a different light. 
But, as Scott puts it: 8 

Where the settlor reserves power to revoke the trust, 
he can revoke it and immediately create a new trust 
of the property, designating the trustee of the old 
trust as trustee of the new. 

And further: 

It is sufficient that the settlor, by an instrument suffi¬ 
cient for the revocation of the trust, directs the trus¬ 
tee to hold the property upon the terms designated in 
the instrument. Thus it is held that where the settlor 
reserved the power of revocation, the execution of a new 
trust instrument declaring a trust on different terms 
for those specified in the original instrument is a suf¬ 
ficient revocation of the earlier trust. 

Indeed, it must be understood that only by revocation of the gifts to 
these appellants and by completely new appointment could the grantor ef¬ 
fectuate her intent. And there is nothing in the law that would prevent her 
from so doing. 


State v. Bankers Trust , supra, n. 4; Newell v. Capelle , 14 F. Supp. 147, Affd 86 F. (2) 1007. 
Scott, Law of Trusts (1939), Section 331.1. 
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(4) Unreasonable construction 

i 

The theory, advanced by appellees below, would constitute a totally 
unreasonable construction. As the trust stood prior to the instrument of 
April 14, 1947, it left lesser amounts to appellants and it also contained 
the following clause: 

i 

If, at the time of the death of the said settlor, the 
relations between the United States and Germany pre¬ 
clude direct payment and transfer to German nationals 
of the funds or assets which shall ultimately be distri¬ 
butable to German nationals under the terms hereof, 
then this trust shall continue as to such interests of 
German nationals until such time as in the sole dis¬ 
cretion of the trustee, direct payment can be made by 
the trustee to the said German nationals without gov¬ 
ernmental intervention or excessive or jconfiscatory 
duties or taxes. 

That such clauses are not against public policy and take full effect has 

9 

been decided repeatedly. Now, if appellees' construction were to be fol- 

i 

lowed, the appellants took under the old trust, as amended on April 14, 

1947, i. e. the elimination of the above-mentioned clause that was intended 

i 

to bring about direct payment to the beneficiaries pn the basis of appellees 1 

i 
i 

own acts and statements, would be turned into its opposite: payment to 
appellees. This would not be a mere disregard of grantor's intent but a 
flagrantly unrealistic and unreasonable construction. 

j 

(5) Prior t rust was void. 

- ! 

i 

Be it only mentioned shortly that the trust as it existed prior to the 
instrument of April 14, 1947, was void. It contained the following proviso: 

_ I 

Q N. 

Brownell v. Edmunds, (4th Ct.) 209 F(2) 349; McGrath v. Ward, 91| F. Supp. 636; Matter of Reuss’ \ 

Estate . 196 Misc. 24, 91 N.Y.S. (2) 479; Engelking’s Wil l. 185 Mifc. 866, 57 N.Y.S. (2) 745. 
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If, at the time of the death of the said settlor, the re¬ 
lations between the United States and Germany pre¬ 
clude direct payment and transfer to German nationals 
of the funds or assets which shall ultimately be distribu¬ 
table to German nationals under the terms hereof, then 
this trust shall continue as to such interests of German 
nationals until such time as in the sole discretion of the 
trustee, direct payment can be made by the trustee to 
the said German nationals without governmental inter¬ 
vention or excessive or confiscatory duties or taxes; 

Whether this proviso rendered the trust void as violative of the rule 
against perpetuities depends upon the question whether thereby the vesting 
or only the enjoyment was deferred. The intent of the grantor was ob¬ 
vious: She wanted to eliminate any vesting possibility. That, in turn, re¬ 
quired deferment of vesting rather than enjoyment. Indeed, the courts 
have so held in similar cases. 10 

(6) Conclusion 

It is concluded that the appellants owned a vested right in the trust 
corpus, pursuant to the trust instrument as constituted on April 14, 1947, 
and that this vested interest stems from the same date, prior existing con¬ 
tingent interests having been validly revoked by the grantor. 

(b) Appellants as non-enemies . 

Sec. 9 (a) further requires that claimants must be neither enemies 
nor allies of enemies. Sec. 2 of the Trading with the Enemy Act 11 defines 
the term "enemy". The appellants, admittedly, have been and still are 
residents of Germany. Nevertheless, by way of license, both by general 
and by implied license, they are non-enemies pro hac vice. 


10 

li 


Brownell v. Edmunds , supra n. 9. ; McGrath v. Ward, supra n. 9. 
40 St«t 411. 5Q'U.'S,G.A. App. Section 2. 


(1) General License No. 94, as amended . 

i 

i 

l 

On March 4, 1947 the Secretary of the Treasury promulgated and 

12 

published in the Federal Register an amendment to General License No. 
94 which reads, in its pertinent parts, as follows:! 

i 

(a) ... A general license is hereby granted licensing 
all blocked countries and nationals thereof ... to be 
regarded as if such countries were not foreign coun¬ 
tries designated in the order . . . 


| 

i 

(e) . . . Paragraphs (a) and (b) of this Section shall 
not apply with respect to any national of a country li¬ 
censed hereby who is also a national of j any excepted 
country, Provided, however, That for the purpose 
only of this license the following shall be deemed not 
to be nationals of an excepted country: 

i 

| 

(1) Any individual residing in a country licensed here- 


(g) . . . The effective date of this general license 
shall be December 7, 1945, except that it shall be 
.December 31, 1946, as to Germany . . . 

i 

On the same date, the Treasury Department issued a Press Release, 
expressly acting also for the Secretaries of State and War and the Attorney 
General, 13 that reads in part as follows: 

l 

The Secretaries of the Treasury, State, and War and 
the Attorney General today announced that hereafter 
a license under the Trading with the Enemy Act will 
not be necessary to enter into current business trans¬ 
actions . . . The amendments do not, however, 


12 ! 

12 F. R. 1457, The General License is set forth in full in Exhibit V to the Complaint (JA 20). 

13 This Press Release is set forth in toto in Exhibit VI to the complaint (JA 18). 





include relaxation of controls on transactions which in¬ 
volve the use of German and Japanese property blocked 
on December 31, 1946, and income subsequently ac¬ 
cruing thereon which still remain subject to vesting 
by the Department of Justice . ~ ~ 

(Emphasis supplied) 

That, unless the language is claimed to have been used other than in its 
logical sense, means, that German and Japanese property that was not 
blocked on December 31, 1946, is no longer subject to vesting. 

On the second page of the same announcement, it says further: 

A further step in today's action was the amendment of 
General Ruling No. 11A. This amendment removes 
from blocking regulations property in which a German 
or Japanese interest has been acquired after December 
31, 1946. 

In this connection, the Attorney General also announced 
that henceforth, in general, the Office of A lien Property, 
Department of Justice, will not vest German or Japanese 
interests acquired after December 31, 1946. According¬ 
ly, persons acting under judicial supervision need no 
longer report German or Japanese interests acquired 
after December 31, 1946, and, so far as Office of Alien 
Property Regulations are concerned, may transfer such 
property. Likewise, no report on Form APC 56 need be 
filed with respect to German or Japanese interests ac¬ 
quired after December 31, 1946. These changes were 
accomplished by amendments to Section 503. 20-1 and 
Section 503. 7-1, and by adding a new regulation (No. 2) 
to Section 503.40 of the rules of the office of alien prop¬ 
erty. 


(aa) The effect of this license under Sec. 7 (c) of the Act 

Pursuant to Sec. 7 (c) of the Trading with the Enemy Act, the Presi¬ 
dent may vest all property belonging to an "enemy" or "ally or enemy" who 
is 


"not holding a license granted by the President". 


17 


Clearly then, persons who have a license are to be free from vesting. As 

i 

Huberich put it in Trading with the Enemy, 14 

When a transaction is licensed under thfe Act, the en¬ 
emy party thereto is pro hac vice, in the position of 
an alien friend, and can sue in respect of matters 
arising out of the licensed transaction. 

I 

This concept was followed in Kaufman v. Eisenberg . 15 

16 ' 

And as stated in Corpus Juris Secundum, 

■”*~ ————— i 

Such a license operates as protection to the holder 
against the authority issuing it. 

Thus, vesting under Sec. 7 (c) of the Act was no longer permissible, and 

i 

the appellants were non-enemies. 

| 

(bb) The effect of the license under Sec. 5 (b) of the Act 

The vesting power, originally contained only in Sec. 7 (c) of the Act, 
in 1941 was augmented by amendment to Sec. 5 (bj 17 enabling the President 
to vest not merely enemy property but the property of designated ’’nationals’ 

in general. Sec. 5 (b) makes no exception as to licenses. 

i 

The two provisions are to be read together.! When the United States 

Supreme Court had occasion to rule on the scope pf this amendment, Mr. 

18 

Justice Douglas said in Markham v. Cabell: 

' “ " i 

i 

. . . the normal assumption is that where Congress 
amends only one section of a law, leaving another un¬ 
touched, the two were designated to function as parts 
of an integrated whole. 


(Ed. 1918), p. 188. 

177 Misc. 939, 32 N.Y.S. (2) 450. 

93 C.J.S., p. 29. 

55 Stat. 839, 50 U.S.C.A. App. 5(b). 

326 U.S. 404, 90 L. Ed. 165, 66 S. Ct. 193. 
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Neither the legislative history, nor, indeed, logic can supply a rea¬ 
son why licensing, as continued after the said amendment, should have a 
meaning different from before. 

Sections 5 (b) and 7 (c) are coexistent. A licensed person is such 
under both provisos. But even if that be not so, the appellants would be 
exempted also under Sec. 5 (b) because they were not designated nationals. 

19 

By Executive Order No. 909 the President determined that the 

term "national” shall have the meaning prescribed in section 5 of Execu- 

20 

tive Code No. 8389, as amended. It reads as follows: 

E. The term "national" shall include, 

(i) Any person who has been domiciled in, or a subject, 
citizen or resident of a foreign country at any time on 
or since the effective date of this Order. 

(ii) Any partnership, association, corporation or other 
organization, organized under the laws of, or which on 
or since the effective date of this Order had or has had 
its principal place of business in such foreign country, 
or which on or since such effective date was or has been 
controlled by, or a substantial part of the stock, shares, 
bonds, debentures, notes, drafts, or other securities or 
obligations of which, was or has been owned or control¬ 
led by, directly or indirectly, such foreign country and/ 
or one or more nationals thereof as herein defined. 

(iii) Any person to the extent that such person is, or has 
been, since such effe ctive date, acting or purporting to 
act directly or indirectly for the benefit or on behalf of 
any national of such foreign country, and 

(iv) Any other person who there is reasonable cause to 
believe is a "national" as herein defined. 


19 50 U.S.C.A. App., p. 43; 7 F.R. 1971, as amended by Ex. Order No. 9193, July 6, 1942, 7 F.R. 5205 
and Ex. Order No. 9567, June 8, 1945, 10 F.R. 6917. 

20 5 F.R. 1400, as amended by 6 F.R. 2897, 6 F.R. 3715, 6 F.R. 1348, 6 F.R. 6787; 12 U.S.C.A. Section 
95 a, p. 456. 
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The President delegated the authority to determine who is a "national" 

21 ! 

to the Secretary of the Treasury. This was recognized by the courts as 

22 

a valid delegation of power. As the court said in Hartman v. Federal 
Reserve: 23 


Consideration of the foregoing provisions of the Trad¬ 
ing with the Enemy Act and Executive Order 8389, as 
amended, makes it clear that only the Secretary of the 
Treasury can "determine" who is a "national" .... 

That the President possessed the power he delegated is clearly ex¬ 
pounded in United States v. von Clemm, 24 as well as in the above-mentioned 
Hartman case. Nevertheless, the appellees have ,urged below that the Secre¬ 
tary of the Treasury could not bind the Office of Alien Property. Not so. 

25 

Executive Order No. 9095, as amended, contaihs the following language 
as its section 13: 

| 

Any regulations, ruling, instructions, Ucenses, deter¬ 
minations or other actions issued, made or taken by 
any agency or person referred to in this Executive Or¬ 
der, purporting to be under the provisions of this Execu¬ 
tive Order or any other proclamation, order or regula¬ 
tion, issued under section 3 (a) or 5 (b) lof the Trading 
with the Enemy Act, as amended (sections 3 (a) and 
5 (a) of this Appendix) shall be conclusively presumed 
to have been issued, made or taken after appropriate 
consultation as herein required and after appropriate 
certification in any case in which a certification is re¬ 
quired pursuant to the provisions of this Executive Or¬ 
der. 


! 21 Ibid, Sec. 5 E (IV). 

y OO 

Carbone v. First Natl. Bank . 130 N.J. Eq. Ill, 21 A. (2) 366 (369);j Alexewicz v. General Aniline . 
181 Misc. 181, 43 N. Y. S. (2) 713; Hartman v. Federal Reserve . 55 IF. Supp. 801. 

^ 22 Supra, n. 22. 

24 136 F. (2) 968, cert. den. 320 U.S. 769. 

25 7 F.R. 1971; as amended, 50 U. S.C.A. App. Section 6, p. 43(46). 
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Thus, the license is deemed to have been issued after consultation between 
the Departments. Furthermore, the joint Press Release of the Secretaries 
of the Treasury, State and War and the Attorney General, dated March 4, 
1947, shows specifically .that the license was issued after an agreement had 
been reached between the Departments. 


(cc) Administrative construction 

A Hearing Examiner of the Office of Alien Property has left no doubt 
about the meaning of this announcement. In the Matter of Henrietta Mangst , 
the Hearing Examiner said on July 9, 1953: 

It is true that General License No. 94, as amended on 
March 4, 1947, did license persons as to future trans¬ 
actions . 

General Ruling 11A was also amended on March 4, 

1947, and prohibited the exercise of any right.... 
or the effecting of any payment. . . involving any 
property in the United States on December 31, 1946 
in which on that date a citizen or subject of Germany 
.... had any interest. . . except as authorized by 
license. On March 4, 1947, a press release was is¬ 
sued on behalf of the Secretaries of the Treasury, 

State, and War and the Attorney General, which con¬ 
tained the following provision: 

The amendments do not, however, include 
relaxation of controls on transactions which 
involve the use of German or Japanese prop¬ 
erty blocked on December 31, 1946 .... 
which still remain subject to vesting. 

From all the foregoing it appears that any property right 
belonging to a German within Germany having its situs 
in the United States on December 31, 1946, was sub¬ 
ject to vesting by this office. 


26 


Docket No. 53T361. 
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By argumentum e contrario , it appears to be obvious that property 
not belonging to such a person on December 31, 1946, is not subject to 
vesting. 

i 

Nor was this Hearing Examiner in discord with the Office of Alien Prop¬ 
erty. The Annual Report, submitted by the Director of the Office of Alien 
Property to the Attorney General, and by the latter to the President, cov¬ 
ering the fiscal year ending June 1947, contains thb following statement: 27 

The general policy of the Office of Alien Property is to 
vest all property in the United States owned by Govern¬ 
ments and residents of Germany and Japan that was ac¬ 
quired by them prior to December 31, 1946. 

j 

i 

i 

i 

(dd) Executive and Congressional construction 

On July 9, 1951, the President sent a message to Congress that reads 

28 

in part as follows: 

| 

Furthermore, it is not intended that the termination 
of the state of war shall in any way damage or alter 
the program, which Congress has authorized, of seiz- . 
ing, under the Trading with the Enemy Act, Germany 
property in this country on or before December 31, 

1946, and using the proceeds to pay just and legitimate 
claims arising from the war in accordance with the war 
Claims Act of 1948. The vesting of German property 
under this program does not extend to property acquired 
since the resumption of trade with Germany on January 
1, 1947 , following the cessation of hostilities. It is 
limited to German property and rights located here 
before or during the period of hostilities . (Emphasis 
supplied) 

It may be said that this Presidential message emanated from the White 
House several years after the administrative action to which it refers. But 


27 

Annual Report, Office of Alien Property, Department of Justice. Fiscal Year Elding June 1947, p. 1. 

28 

Senate Report No. 892, 1951 U.S. Code Congressional Service n, 2354. 
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it contributes an explanation—if such be needed—by the Chief Executive of 
an action taken under power delegated by him. 

And the Congress took the same view in House Joint Resolution No. 


That the state of war declared to exist between the 
United States and the Government of Germany by the 
joint resolution of Congress approved December 11, 

1941, is hereby terminated and such termination shall 
take effect on the date of enactment of this resolution: 

Provided, however, that notwithstanding this resolu¬ 
tion and any proclamation issued by the Presiding pur¬ 
suant thereto, any property or interest which prior to 
January 1, 1947, was subject to vesting or seizure under 
the provisions of the Trading with the Enemy Act of Oc¬ 
tober 6, 1917 (40 Stat. 411), as amended, or which has 
heretofore been vested or seized under that Act, includ¬ 
ing accruals to or proceeds of any such property or in¬ 
terest, shall continue to be subject to the provisions of 
that Act in the same manner and to the same extent as 
if this resolution had not been adopted and such procla¬ 
mation had not been issued. Nothing herein and nothing 
in such proclamation shall alter the status, as it existed 
immediately prior hereto, under that Act of Germany or 
of any person with respect to any such property or inter¬ 
est. 

This language appears to be conclusive, as far as property is concerned 
wherein Germans had no vested interest prior to January 1, 1947. 

(ee) Tt Nationar f and ,r Enemy" 

So far, it has been shown that the appellants were licensed nationals 
and that, as such, they are to be regarded as non-enemies pro hac vice . 
Standing on the alleged rule according to which the consent to be sued is to 

30 

be strictly construed, it might be argued that Sec. 9 (a) of the Act does 


29 65 Stat. 451, 50 U.S.C.A. App., p. XX. 

30 McMahon v. United States, 342 U.S. 25, 96 L. Ed. 26. 72 S. Ct. 17, reh. den. 342 .U.S. 899. 
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not grant the right to sue to licensed persons expressis verbis , or that the 
definition of "enemy" in Sec. 2 of the Act does not exempt licensed persons. 

In the first place, it has also been held that the consent to be sued is 
to be liberally construed and the rules of construction are not to be so 
applied as to defeat the Congressional aim and purpose 32 and the intention 

33 

of the statute must not be thwarted by an unduly restrictive interpretation. 

i 

Obviously, if the Congress gave the vesting right against enemies, except 
against licensed ones and consented to be sued by ^ion-enemies, it did in¬ 
tend to treat licensed enemies as if they were not enemies. Otherwise, the 
two parts of the statute would be incongruous. 

But even if that be so, appellees might say, licensing is specifically 
exempted only in Sec. 7 (c) of the Act, not in Sec. |5(b) whereunder we 

i 

vested. That makes no difference, since the amendment and the remain- 

34 

ing sections of a statute must be read together. j And even if not, the fact 
remains that the term "national", as defined by the President, with proper 

j 

Congressional delegation of power, encompasses the term "enemy". Thus, 
decreeing that designated nationals are no longer to be treated as such, re¬ 
sults in their having non-enemy status pro hac vice. 

(ff) Judicial precedents 

i 

I 

There have been no judicial precedents dealing with this situation. 
However, there are a number of cases wherein the situation is touched on, 

35 

be it in the nature of obiter dicta, or otherwise. In Brownell v. Edmunds', 

i 

Chief Judge Parker denied the right of the Alien Property Custodian to 



31 United States v. Yellow Cab, (App. D.C.) 340 U.S. 543, 95 L. Ed.;523, 71 S. Ct. 399. 

————““———— 

32 Herren v. Farm Sec. Adm. , 153 F. (2) 76. 

33 

Canadian Aviato r v. United States , 324 U.S. 215, 89 L. Ed. 901, 65 S. a. 639. 

34 i 
Markham v. Cabell , supra, n. 18. 

35 Supra, n. 9. 
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36 

possession if the vesting order was invalid. In Laduev. Brownell, the 
court said: 

The Alien Property Custodian issued a vesting order 
in 1946 attempting to seize the interest of the German 
nationals before the interest was vested. The court 
there properly held that such a vesting order was in¬ 
valid because at the time it was issued there was no 
interest in German nationals subject to seizure. The 
Joint Resolution by its terms only reserved the right 
to seize property which was ’’prior to January 1, 1947, 

* * * subject to vesting or seizure under the provi¬ 
sions of the Trading With the Enemy Act * * * . ” 

Similar rulings are found in other decisions. 37 

All these decisions tend in the direction urged by appellants. 

(gg) The Public Policy Rule 

Statem ents to the effect that statutes should be interpreted to avoid 

38 

injustice and unreasonableness 39 and that due regard must be had to the 

40 41 

National Interest as well as to public policy are legion. 

That the non-vesting of ’’new” property of Germans (i. e. property ac¬ 
quired after December 31, 1946) constitutes the public policy of the United 
States is amply shown by the rare occurrence of a joint press release of 
the four major Departments. And judicial notice may be taken of the well 
publicized fact that the action explained in this joint press release was the 
consequence of a Presidential commitment to the German Chancellor that 
was discussed in the newspapers. 


^ Ladue v. Brownell , 220 F. (2) 468. 

37 Dresler v. Gree f, 282 App. Div. 465, 124N.Y.S. (2)412; In re Habekosfs Estate , 118N.Y.S. (2) 
315; McGrath v. Ward , supra, n. 9. 

38 Voris Gulf-Tide , 211 F.* (2) 549, cert. den. 348 U.S. 823. 

^ United States v. Rosenblum , 315 U.S. 50, 86 L. Ed. 671, 62 S. Ct. 445. 

40 Federal Trade Co . v. Bunte , 312 U.S. 349, 85 L. Ed. 881, 61 S. Ct. 580. 

41 Sutherland, Statutory Construction (Horack's 3rd Ed. 1943), HI, Sec. 5901 and cases noted there. 
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It would be obnoxious, indeed, if a ruling would ensue that such a 

■ 

Presidential commitment, enhanced, respectively parried out by the Joint 
Press Release, be invalid or, in any case, without practical force and effect. 

i 

Such a ruling would be tantamount to a declaration according to which Ger¬ 
mans were "lured" into making remittances to America, only to have them 

i 

vested. In this particular case, it should not be overlooked that it is ex¬ 
pressly alleged, and admitted for purposes of this motion, that this announce¬ 
ment was the cause for grantor’s revocation of the trust. 

i 

i 

i 

(2) Implied License 


But even if General License No. 94 had not been amended so as to in¬ 
clude the appellants, and if General Ruling 11 a had not been likewise amend¬ 
ed, appellants would still be licensees under an age-old and still recognized 

• i 

concept of the Common Law. 

The principle was expressed as early as 1697 in England in Wells v. 

42 

Williams that a person who places his property under the jurisdiction of 
another sovereign upon the latter’s assurance of protection enjoys what 
amounts to a license. This principle was expressed by Alexander Hamilton 

43 

as follows: 


Whenever, therefore, a government grants permission 
to foreigners to acquire property within its territories, 
or to bring and deposit it there, it tacitly promises pro¬ 
tection and security. 

It was adopted by the courts in this country, particularly to justify the right 
of resident alien enemies to sue. 44 j 

i 

45 

The rule was well put in Manaka v. Monterey where the court said 
as follows: 


i Lord Raymond 282. 

(1795) Camillus Letters Nos. 18, 19. 

44 Crawford v. The William Penn. 1 Peters CC 106, F.C. No. 3372; Clajrke v. Morey , (Chief Justice Kent) 10 
Johns. N.Y. 69; Ex Parte Kumezo Kawato. 317 U. S. 76, 87 L. Ed. 62, 63 S. Ct. 115. 

45 48 F. Supp. 625. 
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The implication of such invitation and sovereign safe- 
conduct from mere presence of the alien in England 
was early postulated and generously conformed by de¬ 
cision. In the United States this traditional and his¬ 
toric policy was well expressed by Alexander Hamil¬ 
ton in 1795 as follows: 

Whenever, therefore, a government grants 
permission to foreigners to acquire property 
within its territories, or to bring and deposit 
it there, it tacitly promises protection and se¬ 
curity. 

This utterance is but an echo of the doctrine of the Eng¬ 
lish cases as is shown by the leading case in this country 
which is squarely founded upon the ancient rule as inter¬ 
preted in Wells v. Williams, supra. 

Applying this implied license to a case somewhat similar to the case 
at bar, Judge Story said in Society for the Propagation of the Gospel v. 
Wheeler : 46 

In respect to the corporation itself, although established 
in Great Britain, it may have the safe conduct or license 
of the Government of the United States for its property, 
and the maintenance of its corporate rights. It is clear¬ 
ly competent for the Government, under the general 
rights of war, to grant letters of protection, and there¬ 
by to suspend the hostile character of any person. When 
he has such protection, wherever he may be domiciled, 
he is to be considered, quoad hoc, a neutral. 

As Chief Justice Kent, Judge Hay and Justice Black said in the above- 
quoted cases, the license is implied by law and the usage of nations . 

Looking at the case at bar with these decisions in mind, we find the 
friend and foe were told on March 4, 1947, that Germans could now again 
freely acquire property in the United States, without fear of blocking and 
vesting. And the grantor in this case, having guarded theretofore against 


46 


2 Gall 105, F.C, No. 13156. 
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diverting by appropriate clauses, now, trusting to the responsible pro- 

i 

nouncement of her own Government, takes action leaving her property to 
these appellants. And when the respective government agency finally takes 
what must be called irresponsible and despicable action, the grantor no 
longer can act, for she is dead. 

i 

i 

i 

It is believed that no further argument is required in this regard. 


THE CASE FOR A MANDATORY INJUNCTION OR A 
DECLARATORY JUDGMENT 

i 

For the case that the Court should deny jurisdiction on the ground that 

i 

the United States has not consented to be sued, the appellants have relied 
and do rely on the general equity jurisdiction of the Court to issue a 
mandatory injunction requiring the appellees to desist from considering the 
vesting order valid. 

There must be three general prerequisites for obtaining such specific 
relief: Irreparable injury must threaten, invasion of a right must threaten 
or have taken place, and the action must not be one against the United States. 

The threat of an irreparable injury is too obvious to require argumen¬ 
tation. Since appellants, unless they can sue undjer Sec. 9 (e) of the Act, 
have no remedy whatever, the total loss of their rights would result unless 
this means of redress is accorded to them. The invasion of the right is 
equally as clear. Thus, the only question is whether this would be an ac¬ 
tion against the United States—lacking consent—ot whether it is not directed 

. 

against the United States. 

i 

i 

Generally, suits for return of property under the Trading With the 
Enemy Act are considered to be suits against the! United States. But, in 
view of the fact that the sovereign would here be party to a wrong, it is an 
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equally as well accepted principle that this general rule is subject to one 
exception, namely where the government officer has acted ultra vires . 

This principle was clearly expounded in Larson v. Domestic and Fore- 

47 

ign Commerce Corp . where Chief Justice Vinson said: 

On a similar theory, where the officer’s powers are 
limited by statute, his actions beyond those limitations 
are considered individual and not sovereign actions. The 
officer is not doing the business which the sovereign 
has empowered him to do or he is doing it in a way which 
the sovereign has forbidden. His actions are ultra vires 
his authority and therefore may be made the object of spe- 
cific relief. 

43 

In Land v. Dollar , the claim concerned specific property wrong¬ 
fully withheld, and Mr. Justice Douglas stated: 

But public officials may be come tort-feasors by exceed¬ 
ing the limits of their authority. And where they unlaw¬ 
fully seize or hold a citizen’s realty or chattels, recov¬ 
erable by appropriate action at law or in equity, he is 
not relegated to the Court of Claims to recover a money 
judgme nt. The dominant interest of the sovereign is 
then on the side of the victim who may bring his pos¬ 
sessory action to reclaim that which is wrongfully with¬ 
held. 

This opinion affirmed the decision of this Court, made on the same grounds? 9 

Applying these cases to the case at bar, the following facts appear: 

The Attorney General in this case has acted even without color of 
right. If he claims to have acted under Sec. 7 (e) of the Trading With the 
Enemy Act, then he ve sted the property of licensed persons whose prop¬ 
erty was specifically exempted from vesting by the same section of the 
same statute. If he claims to have vested under Sec. 5 (b) of the Act, then 


47 337 U.S. 682. 93 L. Ed. 1628, 69 S. Ct. 1457, reh. den. 338 U.S. 840. 

48 330 U.S. 731, 91 L. Ed. 1209, 67 S. Ct. 1009. 

49 81 App. D.C. 28. 154 F. (2) 307. 
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he lacked vesting authority, also, for either the appellants were licensed, 

j 

or, in any case, they were not nationals of a foreign country—the pre¬ 
requisite for vesting under Sec. 5(b)—after they were entitled to the bene- 

fit of the general license that exempted them from this term. Thus, the 

j 

vesting order was issued ultra vires and the failure of the appellees to re- 

— 

turn the property upon proper notice of claim amounts to withholding of 

i 

that which is rightfully the appellants f . j 

i 

There remains only one question: Sec. 7 (e) of the Trading With the 

I 

Enemy Act provides that 

i 

i 

The sole relief and remedy of any person having any claim 
to any money or other property heretofore or hereafter 
conveyed ..... shall be that provided by this Act. 

Are appellants thereby relegated to Sec. 9 (a) and would lose their rights, 
if they would not prevail thereunder ? 

In answer it is to be said, first that Sec. 7 (c) also contains the fol¬ 
lowing words: 

i 

Nothing in this Act shall be deemed to authorize the prose¬ 
cution of any suit or action at law or in equity in any court 
within the United States by an enemy or ally of enemy prior 
to the end of the war, except as provided in section ten here¬ 
of: Provided, however , That an enemy or ally of enemy 
licensed to do business under this Act may prosecute and 
maintain any such suit or action so far as: the same arises 
solely out of the business .transacted within^the United States 
under such license and so long as such license remains in 
full force and effect.... 

i 

And, secondly, that the exclusiveness of the remedy prevents general re¬ 
lief in equity only because consent by the United States to be sued other than 
under Sec. 9 (a) of the Act is lacking, 50 prevents general equity relief only 
against the United States, not against an officer acting ultra vires . ^ 


50 See Uebersee v. Markham , 81 App. D.C. 284, 158 F. (2) 313, affd 3^3 U.S. 480 , 92 L. Ed. 88, 68 S. 
a. 174. 
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m. 


CONCLUSIONS 


Appellants' allegations which are admitted for the purpose of this 
proceeding, show that they were entitled to the vested property immediate¬ 
ly prior to vesting, that their rights had vested in them only after Decem¬ 
ber 31, 1946, to wit: On April 14, 1947; that they were the beneficiaries 
of both express and implied licenses exempting the said property from 
vesting and declaring them, for purposes in connection with this property, 
non-enemies pro hac vice , that the vesting was an act ultra vires and that 
the appellants, therefore, are entitled to recover under Sec. 9 (a) of the 
Trading With the Enemy Act, if they discharge their burden of proof. In 
the alternative, the appellants would be entitled to a mandatory injunction 
or declaratory judgment against the appellees. 

WHEREFORE the appellants submit that the final decree below 

should be reversed and the case be remanded to 
the Court below with appropriate instructions. 

George Eric Rosden 

1025 Vermont Avenue, N. W. 

Washington 5, D. C. 

Counsel for Appellants. 
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[Filed Mar. 18, 1955] | 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CONRAD BANTEL 
Esslingen, Wuerttemberg 
Germany 

HELENE LIEB 
27, Bahnhofstrasse 
Freudenstadt/Black Forest 
Germany 


WILHELM NAGEL 
16 S chopfheimerstrass e 
Zell l/Wiesental 
Germany, 

BERTA SPENGLER 
12, Reutlingerstrasse 
Tuebingen/fceckar 
Germany, 

Plaintiffs, 

v. 

HERBERT BROWNELL, JR., 
Attorney General of the 
United States 
Justice Department 
Washington 25, D. C. 

IVY BAKER PRIEST, 

Treasurer of the 
United States 
Treasury Department 
Washington 25, D. C. 

Defendants. 


Civil Action No. 1215-'55 
Complaint Under Section 9 
of the Trading with the 
Enemy Act, in the Alterna - 
tive for Mandatory Injunction 
and Declaratory Judgment 


1. This action arises under the Trading With the Enemy Act, as 

! 

amended (50 U. S. C. A. App. 9). The matter in controversy exceeds the 
sum of $3,000.00, exclusive of interest and costs. 
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2. Plaintiff CONRAD BANTEL is a German citizen, residing at 
Esslingen near Aalen, State of Wuerttemberg, American Zone, Germany. 

3. Plaintiff HELENE UEB nee Nagel is a German Citizen, resid¬ 
ing at Freudenstadt, Black Forest, Badenia, French Zone, Germany. 

4. Plaintiff WILHELM NAGEL is a German citizen, residing at 
Zell 1/Wiesental, Wuerttemberg, French Zone, Germany. 

5. Plaintiff BERTA SPENGLER is a German citizen, residing at 

12, Reutlingerstrasse, Tuebingen/Neckar, Wuerttemberg, American Zone, 
Germany. 

6. Defendant HERBERT BROWNELL, JR. is a citizen of the United 
States and the duly appointed, qualified and acting Attorney General of 
the United States, and as such is charged with the duty of vesting and of 
administering property vested pursuant to the Trading with the Enemy 
Act by Executive Orders Nos. 9788 of Oct 14, 1946, 11 F. R. 11981, 
and 9989 of Aug. 20, 1948, 13 F. R. 4891, and by the 1947 Reorganiza¬ 
tion Plan, No. 1, Sec. Ill, 12 F. R. 4534. 

7. Defendant IVY BAKER PRIEST is a citizen of the United States 
and the duly appointed, qualified and acting Treasurer of the United States 
and as such is charged with the duty of holding and administering funds 
vested by the Justice Department Office of Alien Property, and trans¬ 
ferred into the custody of the Treasurer of the United States. 

B 

8. On June 7, 1951, the predecessor in office of the Defendant 
BROWNELL, acting through the Director of the Office of Alien Property, 

filed Vesting Order No. 17921 with the Federal Register (F. R. Doc. 
51-6633) and said Vesting Order was published on June 8, 1951 (16 F. R. 
5462). 

9. Said Vesting Order No. 17921 reads as follows: 

"Marie Gunzinger and American National Bank of Denver in re: 

Trust Indenture, dated April 6, 1934, by and between Marie Gun¬ 
zinger, Settlor, and the American National Bank of Denver, Trus¬ 
tee, as Amended. File No. D-28-12972. 

Under the authority of the Trading with the Enemy Act, as amended, 
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Executive Order 9193, as amended, and Executive Order 9788, and 
pursuant to law, after investigation, it is hereby found: 

i 

1. That Conrad Bantel, Mrs. Helene Lieb, nee Nagel, Willy 

l 

Nagel; and Mrs. Berta Spengler, nee Nagel, whose last known ad- 

l 

dress is Germany, are residents of Germany and nationals of a 

designated enemy country (Germany); ! 

i 

2. That the issue, names unknown, of Conrad Bantel, and of 

i 

Katharina Nagel, deceased, who there is reasonable cause to be¬ 
lieve are residents of Germany, are nationals of a designated en¬ 
emy country (Germany); 

3. That an undivided two-thirds (2/3ds) interest in and to all 
property of any kind or character whatsoever in the possession, 
custody or control of the American National Bank of Denver, Colo¬ 
rado, as trustee under an indenture of trust, dated April 6, 1934, 

by and between Marie Gunzinger, Settlor, and the American National 
Bank of Denver, trustee, as amended, is property within the United 
States owned or controlled by, payable or deliverable to, held on 
behalf of, or on account of, or owing to, or which is evidence of 

ownership or control by, the aforesaid nationals of a designated en- 

i 

emy country (Germany); | 

And it is hereby determined: 

i 

4. That to the extent that the persons named in subparagraph 1 
hereof and the issue, names unknown of Conrad Bantel, and of 
Katharina Nagel, deceased, are not within a designated enemy 
country, the national interest of the United States requires that 

i 

such persons be treated as nationals of a designated enemy country 
(Germany). 

All determinations and all action required by law, including ap- 
propriate consultation and certification, having been nade and taken, 
and it being deemed necessary in the national interest. 

There is hereby vested in the Attorney General of the United 
States the property described above, subject to all lawful fees, 
and disbursements chargeable thereto of the American National 

i 


Bank of Denver, as trustee under an indenture of trust, dated April 
6, 1934, by and between Marie Gunzinger, Settlor, and the Ameri¬ 
can National Bank of Denver, trustee, as amended, to be held, used, 
administered, liquidated, sold or otherwise dealt with in the inter¬ 
est of and for the benefit of the United States. 

The terms "national" and "designated enemy country" as used 
herein shall have the meanings prescribed in Section 10 of Execu¬ 
tive Order 9193, as amended. 

Executed at Washington, D. C., on May 24, 1951. 

For the Attorney General. 

(Seal) Harold I. Baynton, 

Assistant Attorney General, 

Director, Office of Alien Property. 

(F.R. Doc. 51-6633; Filed June 7, 1951; 8:49 A.M.)" 

10. Pursuant to the said Vesting Order, the predecessor in office 
of and/or the Defendant BROWNELL proceeded to collect the assets men¬ 
tioned therein. 

11. Upon information and belief, the predecessor in office of, and/ 
or the Defendant BROWNELL, proceeded to liquidate all or part of the 
assets thus vested, depositing substantial amounts with the Treasurer of 
the United States. 

12. Plaintiffs, and each of them, have commenced administrative 
proceedings for return of the property thus vested by filihg 'Notices of 
Claim" with the Office of Alien Property, Department of Justice, in the 
m ann er prescribed therefor by regulations, in May 1953, received by the 
Office of Alien Property on May 11, 1953, and numbered Claims Nos. 
61867, 61868, 61869 and 61870, respectively. 

13. No decision has ibeen made upon the "Notices of Claim" and 
the said tT Notices of Claim" have not even as yet been assigned for pro¬ 
ceeding. 

14. Under present procedures of the Office of Alien Property, 
active processing of the said claims will not be commenced for several 


5 

C 


i 

15. On April 6, 1934, one Marie Gunzinger, an American citizen 
and resident, executed a revocable trust agreement appointing The Amer¬ 
ican National Bank of Denver as trustee and transferring title to certain 

5 property to the trustee for the uses and purposes set forth in the 

said deed, copy of which is appended hereto as plaintiffs’ Exhibit I and 
made part hereof by reference. 

16. The said trust agreement of April 6,! 1934 provided for distri- 

| 

button, after grantor’s death, of one third of the trust corpus to plain¬ 
tiff CONRAD BANTEL or his wife, and one third to one Katharina Nagel 
or her children. * j 

17. On May 27, 1943, the grantor altered the trust agreement 

by a written instrument with the trustee, copy of which agreement is ap¬ 
pended as Plaintiffs’ Exhibit n and made part hereof by reference. By 
the said instrument, the said grantor revoked paragraph 3 of the original 
agreement (which contained the provision for distribution after her death) 
and substituted therefor a new clause whereby the two persons referred 
to in paragraph 14 hereof were to receive one half each. 

18. On February 8, 1946, the grantor amended the trust agreement 
revoking paragraph 3 and substituting another clause in its stead, now 

leaving one fourth to each of the said persons. The agreement of Febru- 

; 

ary 8, 1946 is appended hereto as Exhibit m and made part hereof by 
reference. 

| 

19. On April 14, 1947, the grantor again, and for the last time, 
amended the trust agreement by a written instrument executed by her 
and the trustee, copy of which instrument is appended as Exhibit IV and 
made part hereof by reference. By the said agreement, the clauses 
whereby grantor disposed of the trust estate upon her death, were re¬ 
voked and new clauses substituted in their stead, according to which one 

_ j 

third was to go to plaintiff CONRAD BANTEL and one third to Katharina 
Nagel, and if the latter should predecease the grantor, to her surviving 
children. 

20. On April 14, 1947, the grantor was cognizant of an amendment 
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to General License No. 94 and a joint press release by the Office of 
Alien Property, wherein the general public was informed that newly 
acquired rights of Germans are no longer blocked or to be vested and that 
such persons are licensed nationals. Copies of these two documents are 
appended hereto as Exhibits V and VI and made part hereof by reference. 

21. Katharina Nagel predeceased the grantor on April 13, 1950, 
leaving none but the following children, all surviving also the grantor: 

(a) Plaintiff WILHELM NAGEL 

(b) Plaintiff BERTA SPENGLER (nee Nagel), 

(c) Plaintiff HELENE LIEB (nee Nagel). 

22. The grantor died on April 25, 1950. 

D 

23. Section 7 (c) of the Trading with the Enemy Act authorizes the 
President to vest property of an enemy ”not holding a license granted 

by the President hereunder”. General License No. 94, as amended, con¬ 
stitutes such license in favor of Plaintiffs. 

24. The Defendant BROWNELL, acting through the Director of the 
Office of Alien Property, and in the knowledge of the existence of the said 
license, proceeded to vest the said property, thus arbitrarily and capri¬ 
ciously exercising a power neither delegated to him by the President nor 
even granted to the President by the Congress. 

E 

25. Plaintiffs, being licensed nationals, as such are no longer en¬ 
emies or allies of enemies and are entitled to their rights under the trust 
agreement, having been the owners (or successors in law of the owners) 
of the rights conveyed thereby immediately prior to vesting. 

7 26. For the case, however, that Plaintiffs be held to be enemies 

in spite of the aforesaid General License, it is alleged: 

(A) That they have no remedy against the arbitrary and capri¬ 
cious seizure by the Defendant BROWNELL, respectively, his 
predecessor in office; 

(B) That the regulations pertaining to administrative return of 
property do not contain provisions or delegations of power to 


make returns under circumstances as alleged herein; 

(C) That, even if administrative return were possible, the ad- 

i 

ministrative remedy is totally inadequate and Plaintiffs are not re¬ 
quired to pursue it, because the procedure has already taken two 
years and is ejected to take several more years, without work 
even having been commenced thereon; 

i 

(D) That the Plaintiffs are suffering irreparable injuries, they 

not being able to recover the sums rightfully belonging to them, under 

i 

any legislation or procedure; they being respectively 88, 62, 57 and 
65 years of age. 

F 


WHEREFORE, Plaintiffs pray: 

(A) That the Court direct the Defendants to make an accounting 
for all the property vested, increments thereon and proceeds of 
sales, if any; 

j 

(B) That the Court direct the Defendants to return to Plaintiffs 
all sums and/or property shown to be due, them by such accounting. 

i 

or, in the alternative, 

i 

(C) That, upon final hearing, the Court order, adjudge, decree 

i 

and declare that the Vesting Order against Plaintiffs and/or their 

i 

property is null and void; 

(D) That a mandatory injunction be issued against the Defendants, 

i 

requiring them to return to Plaintiffs, and each of them, all rights, 
titles, interest or property they have acquired or collected under 
such Vesting Order, and to publish an or^er of avoidance of the said 
Vesting Order, in the Federal Register in the same manner as the 
Vesting Order was published; and 

j 

(E) That the Court grant to Plaintiffs, and each of them, such 

i 

other and further relief as the case may require, and as the Court 

j 

may deem just and proper. 


Signed j George Eric Rosden 

1025 Vermont Avenue, N. W. 
Washington 5, D. C. 

Attorney for Plaintiffs 






[Filed Mar 18, 1955] 


TRUST DEED 


(Exhibit I) 


THIS DEED OF TRUST, dated this sixth day of April, A. D. 1934, 
by and between MARIE GUNZINGER, presently residing at 3121 West 
44th Avenue, Denver, Colorado, hereinafter called the Settlor, party of 
the first part, and THE AMERICAN NATIONAL BANK OF DENVER, a 
national banking corporation doing business in the City and County of 
Denver, State of Colorado, herein after called the Trustee, party of the 
second part, 

WITNESSETH: 

1. That for and in consideration of the sum of One Dollar ($1.00) 
unto said Settlor in hand paid by said Trustee at the execution and deliv¬ 
ery hereof, the receipt whereof is hereby acknowledged, and for the pur¬ 
pose of settling and securing the moneys, investments, securities, real 
estate, and property hereinafter mentioned, upon the uses and trusts 
herein limited and declared, said Settlor has granted, bargained, sold, 
assigned, transferred, set over, and conveyed, and does hereby grant, 
bargain, sell, assign, transfer, set over and convey unto said Trustee, 
its Successors, and Assigns, all moneys, investments, securities, real 
estate, and property (the receipt whereof is hereby acknowledged) set 
out and described in a certain Schedule hereunto appended, marked Ex¬ 
hibit A, to be deemed and taken as part of this Deed with the same and 
like force and effect as if the full contents thereof were incorporated 
herein, which said moneys, investments, securities, real estate, and 
property, together with all other moneys, investments, securities, real 
estate, and property of every kind or nature which may at any time under 
the terms of this Deed constitute the capital of the Trust by this Deed 
created, shall be held by said Trustee upon the following uses and trusts, 
to-wit: 

(a) To hold and retain the stocks, bonds and all other investments 
securities, real estate, and property which may at any time comprise 
the capital or principal of said Trust, for any length of time said 
Trustee may deem expedient or advantageous so to do, without liability 
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of any kind by reason of such holding or retention. 

! 

(b) Said Trustee shall manage and control all moneys, invest¬ 
ments, securities, real estate, and property which may from time to 
time and at any time comprise the capital or principal of said Trust, and 
collect and receive the interest, rents, income, dividends, issues, and 

I 

profits thereof and accretions thereto, and collect and receive the capi- 

i 

tal thereof, and in its discretion to invest, reinvest, and keep invested 
the capital or principal of said Trust, except such part as may be dis¬ 
tributed, as hereinafter provided, in securities of the following type: 
United States Government obligations; General obligations or states 
and of municipalities and countries not confined to the State of Color¬ 
ado, provided such municipalities and counties have a population of not 

i 

less than twenty-five thousand (25,000) according to the last official gov- 

i 

ernment census and a net debt not to exceed fifteen per cent. (15%) of 

i 

the assessed value of taxable property, excepting, however, municipali- 

! 

ties wholly dependent for revenue upon the mining or oil industry; first 
mortgages on improved real estate situated in the City and County of 
Denver, State of Colorado, not in excess of fifty per cent. (50%) of a 
conservative valuation of such real estate; restricting, however, invest- 
ments in obligations of the United States Government to not more than 
fifty per cent (50%) of the corpus of the Trust Estate, it being the pur- 
pose of the Settlor to direct the investments of such funds in securities 

of the above enumerated classes productive of the highest yield compati- 

I 

ble with safety. 

(c) The Trustee shall have full power arid authority from time to 

i 

time to lease, change, convert, encumber, seU and dispose of all or 

i 

any securities, investments, real estate and property which may from 

i 

11 time to time or at any time comprise the capital or principal of 

thi s Trust, either at public or private sale for such prices and on such 
terms as to the said Trustee may seem fit and' proper, and to make, exe¬ 
cute, and deliver to the purchaser thereof good and sufficient deeds of 
conveyance therefor, and the purchaser shall take title free and dis¬ 
charged of the trusts hereby created, without liability or responsibility 


! 
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on the part of any purchasers to see to the application of the purchase 
money or to the performance of such trusts by the Trustee. 

2. The Trustee shall pay the Net Income arising from the Trust 
Estate to the said Settlor, MARIE GUNZINGER, during her lifetime, at 
such intervals and in such installments convenient to the said Settlor. 

In the event that the income shall be inadequate for the proper support 
of the Settlor, or in the event of an emergency requiring additional funds 
for her support, care and sustenance, and of this the Trustee shall be 
the sole judge, the Trustee may in its sole discretion pay and distribute 
to the Settlor out of the principal of the Trust Estate additional funds to 
meet such requirement or emergency. 

3. Upon the death of the Settlor, MARIE GUNZINGER, the Trustee, 
after paying such just debts incurred by the Settlor as shall be filed with 
the Trustee within sixty (60) days of the date of her death, funeral expen¬ 
ses and all lawful costs, charges, taxes and expenses incident to the care 
and management of said Trust, pay all of the rest, residue and remain¬ 
der of both principal and income of the Trust Estate as follows: 

(a) One-third (1/3) to KATHARINA NAGEL, sister of the Settlor, 
presently residing at Ulrich Strasse 17, Tubingen, Wurttemberg, Ger¬ 
many. In the event that the said Katharina Nagel should predecease the 
Settlor, then the share herein devised and bequeathed to her shall be 
equally divided among the surviving children of the said sister, Katharina 
Nagel; 

(b) One-third (1/3) to CONRAD BANTEL, brother of the Settlor, 
presently residing at Essingen o/a Aalen, Wurttemberg, Germany. In 
the event that the said brother, Conrad Bantel, should predecease the 

I 

Settlor, then the share bequeathed and devised to him shall go to his 
wife, and in the event his wife does not survive him, then such share 
shall descend to the surviving children of Conrad Bantel in equal shares. 
Should the said brother, Conrad Bantel, die without spouse or issue 
him surviving, then the share herein devised and bequeathed to him 
shall go to KATHARINA NAGEL, the aforenamed sister of the Settlor, 
and in the event that she should not survive the Settlor, then in equal 
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shares to her children, as hereinbefore set forth; 

i 

(c) One-third (1/3) to be equally divided among the following, or 
the survivors of the following: GEORGE GUNZtNGER nephew of the de¬ 
ceased husband of the Settlor, whose present address is: "General De¬ 
livery, " City Hall, Post Park Row, New York, ;New York; KATHARINE 

i 

LL3TEMAN, daughter of Jacob Bantel, deceased brother of the Settlor, 
presently residing at 111-72 43rd Avenue, Corbna, Long Island, New 

i 

York; JACOB BANTEL, son of Jacob Bantel, deceased brother of the 
Settlor, presently residing at 2037—19th Street, Philadelphia, Pennsyl- 

i 

vania; PHILUPP BANTEL, son of Jacob Bantel, deceased brother of the 

i 

Settlor, presently residing at 1911 Greene Avenue, Brooklyn, New York. 

i 

4. At any time during the continuance of the Trust by this Deed 
created, said Settlor shall have the right to pay, assign, transfer, con¬ 
vey, set over, and deliver unto said Trustee siich additional sum or 
sums of money, investments, securities, real estate, and property as 
she may wish, whereupon such sum or sums of money, investments, se- 

I 

curities, real estate, and property shall be held, retained, invested, 
and managed by said Trustee under the terms of this Deed as part of the 
capital of the Trust by this deed created, in the same manner and upon 
the same uses and trusts, and with the same and like full force 

i 

and effect as if such moneys, investments, securities, real estate, 
and property had originally constituted a part of the capital or principal 

i 

of said Trust. 

i 

5. The right is hereby reserved unto said Settlor by any proper in¬ 
strument or instruments in writing, duly executed under her hand and 

seal, at any time hereinafter to revoke, alter,! vary, annul and change, 

i 

this Deed and all or any of the uses and trusts and powers therein de¬ 
clared or which may hereafter be declared, and in such case, the said 
Trustee shall thereupon assign, transfer, convey and set over unto said 
Settlor, all right, title, interest and ownership which said Trustee may 
have acquired in and to the whole of the Trust Estate of that part thereof 
to which such instrument or instruments of revocation and annulment 
may relate, so that the same shall thereafter be held, possessed and 






enjoyed by said Settlor absolutely, free, clear and discharged of and from 
all of the trusts or limitations, and of and from all of the terms and pro¬ 
visions of this Deed. 

6. The word "income" wherever used in this deed shall be taken 
to mean the interest, rents, income, dividends, issues and profits ac¬ 
cruing from the assets in the Trust Fund, and also any profit derived 
from the sale or other disposition of assets over and above their cost; 
any loss realized from the sale or disposition of assets and any premi¬ 
um paid for assets purchased shall be charged against principal. 

IN WITNESS WHEREOF, the Settlor has hereunto set her hand and 
seal and the Trustee has caused its corporate name to be hereunto sub¬ 
scribed by its President, and the corporate seal hereunto affixed and 
attested by its Cashier, the day and year first above written. 

Marie Gunzinger (SEAL) 

Party of the First Part. 

THE AMERICAN NATIONAL BANK OF DENVER, 
By President 

ATTEST: Party of the Second Part. 

A. Junsmiller, Cashier 


14 [Filed Mar. 18, 1955] (Exhibit H) 

ALTERATION OF TRUST AGREEMENT 
WHEREAS, the undersigned, as Settlor, did on April 6th, 1934, 

i 

convey and transfer to The American National Bank of Denver, as 
Trustee, certain property upon the trusts as in said instrument set forth, 
and 

WHEREAS, by paragraph 5 of the said instrument, the Settlor re¬ 
served the right to revoke, alter, vary, annul or change the trust; 

NOW THEREFORE, the Settlor does hereby revoke and annul par¬ 
agraph 3 and sub-paragraphs (a), (b) and (c) of the said paragraph 3 of 
the instrument of April 6th, 1934, and in lieu thereof substitutes the fol¬ 
lowing: 


13 


3. Upon the death of the Settlor, the Trustee shall pay out of 
the trust estate such just debts incurred by the Settlor as shall be 
filed with the Trustee within sixty days from the date of her death, 

j 

funeral expenses and all costs, charges, taxes and expenses inci- 

i 

dent to the care and management of the said trust to the date of 

1 

the death of the Settlor, and shall thereafter pay and distribute 
one-third of the trust estate then in its possession, equally among 
the following or the survivors of them, tb-wit: 

GEORGE GUNZINGER, nephew of the deceased husband of the 
Settlor, whose present address is: "General Delivery 1 ’, City Hall, 
Post Park Row, New York, New York; KATHARINE LIS TE MAN, 
daughter of Jacob Bantel, deceased brother of the Settlor, pres¬ 
ently residing at 111-72 43rd Avenue, Cdrona, Long Island, New 
York; JACOB BANTEL, son of Jacob Bahtel, deceased brother 
of the Settlor, presently residing at 203T— 19th Street, Philadel- 

i 

i 

phia, Pennsylvania; PHILLIP BANTEL, Ison of Jacob Bantel, de¬ 
ceased brother of the Settlor, presently residing at 1911 Green 
Avenue, Brooklyn, New York. 

If at the time of the death of the said Settlor, the United States 
of America shall still be at war with Germany, or shall not have 
concluded a treaty of peace with Germany, under the terms of 
which it is then permissible to pay and transfer to German na- 

i 

tionals, money or other property from the United States, then as 
to the remaining two-thirds of the trust estate, this trust shall 
continue and the net income arising therefrom shall be added to 
and shall be and become a part of the corpus of the trust estate. 

If, however, at the time of the death of the Settlor, the payment 
and transfer of moneys and property to German nationals shall be 
permitted, and if not, then as soon thereafter as such payment 

I 

and transfer shall be legally permitted, land in any event within 

' 

twenty-one (21) years after the death of the Settlor, the remain¬ 
ing two-thirds of the trust estate shall be paid and transferred as 

i 

follows, and upon the making of such payment and transfer, the 
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trust hereby created shall terminate, to-wit: 

(a) One-half (1/2) thereof to KATHARINA NAGEL, sister of 
the Settlor, presently residing at Ulrich Strasse 17, Tubingen 
Wurttemberg, Germany. In the event that the said Katharina Na¬ 
gel shall not be living at the time distribution is to be made, then 
the share herein to which she would have been entitled if living, 
shall be paid and distributed in equal shares to the surviving child¬ 
ren of the said sister, Katharina Nagel; 

(b) One-half (1/2) thereof to CONRAD BANTEL, brother of the 
Settlor, presently residing at Essingen o/a Aalen, Wurttemberg, 
Germany. In the event that the said brother, Conrad Bantel, should 
not be living at the time distribution is to be made, then the share 
to which he would have been entitled if living, shall be paid and dis¬ 
tributed to his wife, and in the event his wife shall not then be liv¬ 
ing, then such share shall be paid and distributed to the surviving 
children of Conrad Bantel in equal shares. Should the said brother, 
Conrad Bantel, die leaving no spouse or issue who shall be living 

at the time of distribution, then the share to which he would have 
been entitled, if living, shall be paid and distributed to KATHARINA 
NAGEL, the aforenamed sister of the Settlor, and in the event that 
she would not then be living, then in equal shares to her children, 
as hereinbefore set forth. 

Dated at Denver, Colorado, this 27th day of May, A. D. 1943. 

/s/ Marie Gunzinger 

The above alteration of that certain trust created by trust deed 
dated April 6th, 1934, by and between MARIE GUNZINGER and the under¬ 
signed is hereby accepted. 

THE AMERICAN NATIONAL BANK OF DEN¬ 
VER 

By H. Feucht, Trust Officer 
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16 [Filed Mar. 18, 1955] (Exhibit m) 

i 

AMENDMENT TO TRUST DEED 

WHEREAS, the undersigned, as Settlor did on April 6, 1934, con¬ 
vey and transfer to The-American National Bank of Denver as Trustee, 
certain property under the trust as in the trust instrument set forth, and 

i 

WHEREAS, by paragraph 5 of the said instrument, the Settlor re¬ 
served the right to revoke, alter, vary, annul or change the trust and 
subsequently did upon May 27, A. D. 1943 execute an "Alteration of Trust 
Agreement, n and 

i 

! 

WHEREAS, it is now the desire of the Settlor to effectuate further 
amendments and additions to the said Trust Deed; 

i 

NOW THEREFORE, the Settlor does hereby fuUy revoke article 
or paragraph 3, including sub-sections thereof, designated (a), (b) and 
(c) appearing upon pages 3 and 4 of the said Tifust Deed; and does fur¬ 
thermore revoke the amendments of the said articles or paragraphs as 
effectuated by the said "Alteration of Trust Agreement" dated May 27, 

A. D. 1943, and in lieu thereof does hereby substitute the following 

• i 

articles or paragraphs: j 

"3. Upon the death of the Settlor, the Trustee shall pay out of 
the trust estate such just debts incurred by the Settlor as shall be 

filed with the Trustee within sixty days from the date of her death, 

! 

funeral expenses and all costs, charges; taxes and expenses inci¬ 
dent to the care and management of the said trust to the date of 

j 

the death of the Settlor, and shall thereafter pay and distribute 
One Thousand ($1,000.00) Dollars each, to: Mrs. Elsie Weibler, 
presently residing at 4153 Green Court, Denver, Colorado, and 
Mrs. Anna Berger, presently residing at 454 South Washington 
Street, Denver, Colorado. In the event that either of the said 
beneficiaries shall predecease the Settlor, then the gift to them 
herein made shall be paid to the surviving spouse of the respective 
said beneficiary; provided however, that should there be no surviv¬ 
ing spouse, then to the children of such respective beneficiary, and 
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if there be no children, then such gift shall lapse. 

"All the rest, residue and remainder of the trust estate, both 
principal and income, shall thereafter be distributed as soon as 
practicable as follows: 

(a) One-fourth (l/4th) thereof to KATHARINA NAGEL, sister 
of the Settlor, whose last known address was Ulrich Strasse 17, 
Tubingen, Wurttemberg, Germany. In the event that the said 
Katharina Nagel should predecease the Settlor, then such one- 
fourth (1/4) share of the residue of the trust estate, shall be 
equally divided among the surviving children of the said sister, 
Katharina Nagel, but should there be no children her surviving, 
then the gift herein made to Katharina Nagel or her surviving chil¬ 
dren shall lapse. 

(b) One-fourth (1 /4th) thereof to CONRAD BANTEL, brother of 
the Settlor, whose last known address was Essingen o/a Aalen, 
Wurttemberg, Germany. In the event that the said brother Con¬ 
rad Bantel shall predecease the Settlor, then such share shall be 
paid to his spouse, should she survive him, but should there be 

no surviving spouse, then the gift herein made to Conrad Bantel 
or his surviving spouse shall lapse. 

(c) One-fourth (l/4th) thereof to be equally divided among the 
following or the survivors of them; GEORGE GUNZINGER, nephew 
of the deceased husband of the Settlor; KATHERINE LISTEMAN, 
daughter of Jacob Bantel, deceased brother of the Settlor; JACOB 
BANTEL, son of Jacob Bantel, deceased brother of the Settlor 
and PHILLIP BANTEL, son of Jacob Bantel, deceased brother 

of the Settlor. 

(d) One-fourth (1 /4th) thereof to the surviving children of 
WILLIAM BANTEL, formerly of New Rochelle, New York, de¬ 
ceased brother of the Settlor. As the Settlor has had no recent 
contact with the said surviving children, she cannot, with certain¬ 
ty, provide their given names. In the event no children surviving 
the said William Bantel are living at the time of the demise of the 
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i 
] 

i 

i 

Settlor, the gift her in made shall lapse, j 

"If, at the time of the death of the said Settlor, the relations 
between the United States and Germany preclude direct payment 
and transfer to German nationals of the funds or assets which 
shall ultimately be distributable to German nationals under the 

terms hereof, then this trust shall continue as to such interests 

* 

I 

of German nationals until such time as ip the sole discretion of 
the Trustee, direct payment can be made by the Trustee to the 
said German nationals without governmental intervention or ex¬ 
cessive or confiscatory duties or taxes; provided, however, that 
in the time intervening the demise of the Settlor and the ultimate 
direct distribution to the said German nationals, the latter shall 

I 

be paid by the Trustee if possible or practical in the sole discre¬ 
tion of the Trustee, at reasonable intervals, the net income pro¬ 
duced by such funds held in suspense by £he Trustee until direct 

i 

remittance can be made to the said German nationals. 

"In the event that the Trustee, after diligent effort, shall within 
a reasonable time and in any event not later than five (5) years 

i 

after the date of the death of the Settlor, j be unable to locate the 
persons entitled to take under sub-sections (a), (b), (c) and (d) 
respectively, of paragraph 3 hereof, then and at the expiration of 
the said five (5) year period, it shall be conclusively presumed that 
such persons have all died and the gift to them shall lapse. 

i 

"In making payment and distribution under sub-sections (a), (b), 
(c) and (d) of paragraph 3 hereof, the Trustee shall be under no 
duty to resort to court procedure to determine the right of any per¬ 
son to participate in such distribution. The Trustee may accept 
such proof, including affidavits, certified copies of family or offi¬ 
cial records, etc., of the right of any person to share in the trust 

estate as in its sole discretion may deetn to be proper; and the 

I 

Trustee shall incur no liability to any person or persons whomso¬ 
ever for distributions made in accordance with its findings based 
upon reasonable efforts to ascertain such persons. Payments 
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and distributions may be made to minors or to their natural guard¬ 
ians or to persons having the care and custody of the persons of such 
minors without the intervention of legally appointed guardian. 

M In the event of the lapse of a gift to a group under any one or 
more of sub-sections (a), (b), (c) or (d) of paragraph 3 hereof, then 
the amount of the lapsed gift or gifts shall be paid and distributed 
porportionately by groups to and among the surviving residuary 
beneficiaries in the remaining groups. " 

18 Except for the foregoing amendments, all the other terms and con¬ 

ditions of the aforesaid Trust Deed, dated April 6, 1934, remain 
unchanged and are hereby declared to be in full force and effect. 

IN WITNESS WHEREOF the Settlor has hereunto set her hand 
and seal this 8th day of February, A. D. 1946. 

/s/ Marie Gunzinger (SEAL) 

Accepted: 

THE AMERICAN NATIONAL BANK OF DENVER, 

H. Feucht, Trust Officer 


19 [ Filed Mar. 18, 1955] (Exhibit IV) 

AMENDMENT TO TRUST DEED 
WHEREAS, the undersigned, MARIE GUNZINGER, hereinafter 
called the Settlor, did under date of April 6, A. D. 1934, enter into a 
Trust Deed with THE AMERICAN NATIONAL BANK OF DENVER, here¬ 
inafter called the Trustee, under the terms of which she reserved unto 
herself under Article 5, paragraph 5 of the said Trust Deed the right to 
"revoke, alter, vary, amend and change" the said Deed, and 

WHEREAS, the Settlor pursuant thereto did exercise the right of 
alteration and amendment upon March 27, 1943, May 27, 1943 and Feb¬ 
ruary 8, 1946, 

NOW THEREFORE, the Settlor does hereby revoke the two intro¬ 
ductory paragraph, the sub-paragraphs (a), (b), (c) and (d), the latter 
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i 

i 
i 

consisting of one paragraph, and does hereby strike from the last three 
paragraphs all reference to subsection (d), all included in Article or 
Section 3 of that amendment to Trust Deed executed February 8, A. D. 

1946, and does hereby substitute the Articles, Sections, sub-articles 
and sub-sections: 

”3. Upon the death of the Settlor, the Trustee shall pay out of 
the trust estate such just debts incurred by the Settlor as shall he 
filed with the Trustee within sixty days from the date of her death, 
funeral expenses and all costs, charges, taxes and expenses inci¬ 
dent to the care and management of the said trust to the date of the 
death of the Settlor. 

All the rest, residue and remainder of the trust estate, both 

principal and income, shall thereafter be distributed as soon as 

; 

practicable as follows: 

(a) One-third (1/3) thereof to KATHARINA NAGEL, sister of 
the Settlor, whose last known address whs Ulrich Strasse 17, Tubin¬ 
gen, Wurttemberg, Germany. In the event that the said Katharina 
Nagel should predecease the Settlor, theh such one-third (1/3) 
share of the residue of the trust estate, shall be equally divided 

i 

among the surviving children of the said sister, Katharina Nagel, 
but should there be no children her surviving, then the gift herein 
made to Katharina Nagel or her surviving children shall lapse. 

(b) One-third (1/3) thereof to CONRAD BANTEL, brother of the 

Settlor, whose last known address was Ess ingen o/a Aalen, Wur- 

j 

ttemberg, Germany. In the event that the said brother Conrad 
Bantel shall predecease the Settlor, then such share shall be paid 
to his spouse, should she survive him, but should there be no sur¬ 
viving spouse, then the gift herein made to Conrad Bantel or his 
surviving spouse shall lapse. 

i 

(c) One-third (1/3) thereof to be equally divided among the fol- 

I 

lowing or the survivors of them; GEORGE GUNZINGER, nephew 
of the deceased husband of the Settlor; KATHARINE USTEMAN, 
daughter of Jacob Bantel, deceased brother of the Settlor; JACOB 
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BANTEL, son of Jacob Bantel, deceased brother of the Settlor; 
PHELLIPP BANTEL, son of Jacob Bantel, deceased brother of 
the Settlor, and GEORGE BANTEL, son of William Bantel, de¬ 
ceased brother of the Settlor. 

Except for the foregoing amendments, all the other terms and con¬ 
ditions of the aforesaid Trust Deed, dated April 6, 1934, or amendments 
thereto not inconsistent with the foregoing, remain unchanged and are 
hereby declared to be in full force and effect. 

IN WITNESS WHEREOF the Settlor has hereunto set her hand and 
seal this 14th day of April, A. D. 1947. 

/s/ Marie Gunzinger (SEAL) 

ACCEPTED: 

THE AMERICAN NATIONAL BANK OF DENVER 
By H. Feucht, Trust Officer 


21 [Filed Mar. 18, 1955] 1 (Exhibit V) 

Treasury Department 
Foreign Funds Control 
March 28, 1947 

AMENDMENT TO GENERAL LICENSE NO. 94 
UNDER EXECUTIVE ORDER NO. 8389, AS AMENDED, EXECU¬ 
TIVE ORDER NO. 9193 AS AMENDED, SECTION 5(b) OF THE 
TRADING WITH THE ENEMY ACT, AS AMENDED BY THE FIRST 
WAR POWERS ACT, 1941, RELATING TO FOREIGN FUNDS CON¬ 
TROL. * 

General License No. 94 (Section 131. 94) is hereby amended to read 
as follows: 

CERTAIN COUNTRIES GENERALLY LICENSED 

(1) Blocked countries generally licensed subject to certain condi ¬ 
tions . A general license is hereby granted licensing all blocked coun¬ 
tries and nationals thereof (excepting the following countries and nationals 
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thereof: Portugal, Spain, and Tangier) to be regarded as if such coun- 

i 

tries were not foreign countries designated in the Order, provided that 

(a) any property in which on the effective date hereof any of 
the following had an interest; (i) any blocked country (in- 

i 

eluding countries licensed hereby)! or person therein; of 

i 

(ii) any other partnership, association, corporation, or 
other organization, which was a national of a blocked coun¬ 
try (including countries licensed hereby) by reason of the 

i 

interest of any such country or person therein; or 

(b) any income from such property accruing on or after the ef¬ 
fective date hereof 

shall continue to be regarded as property in which a block country or 
national thereof has an interest and no payment^ transfer, or withdrawal 
or other dealing with respect to such property $hall be affected under, 
or be deemed to be authorized by, this paragraph. 

(2) Transactions under other licenses authorized without regard 

to certain restrictions . With respect to property subject to the proviso of 
paragraph (1), any transaction not involving any excepted country or na¬ 
tional thereof which is authorized under any license (other than general 
licenses Nos. 1, 1A, 4, 27 and 30A or any other license to the extent 
that it merely authorizes transfers between blocked accounts of the same 

i 

person or changes in the form of property held in a blocked account) may 

be effected without regard to any terms of such license relating to the 

I 

method of effecting such transaction. 

(3) Certain other transactions authorized . This license also au¬ 
thorizes any transaction which could be effected under General License 
No. 53 if the countries licensed hereby were members of the generally 
licensed trade area, provided that this paragraph shall not be deemed 
to authorize any payment, transfer, or withdrawal or other dealing with 


respect to any property which is subject to the proviso of paragraph (1). 

(4) General Ruling No. 17 not waived with regard to certain coun- 
tries. This license shall not be deemed to waive the requirements of 
General Ruling No. 17 with respect to blocked property held in any 
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account maintained in the name of any bank or other financial institution 
located in Switzerland, Liechtenstein, or Sweden unless such property 
has been certified under paragraph (1) of General License No. 95. 

(5) Applicability of license to nationals of countries licensed hereby 
who are also nationals of excepted countries. Paragraphs (1) and (2) shall 
not apply with respect to any national of a country licensed hereby who is 
also a national of any excepted country, provided/ however , that for the 
pi^rpose only of this license the following shall be deemed not to be na- 
tionals of an excepted country: 

(a) Any individual residing in a country licensed hereby: 

(b) Any partnership, association, corporation, or other organ- 
ization, organized under the laws of a country licensed 
hereby. 

(6) Definition . As used in this license, the term T, excepted coun¬ 
try” shall mean any country excepted in paragraph (1). 

(7) Effective date . The effective date of this general license shall 
be December 7, 1945, except that it shall be October 5, 1945 as to France, 
November 20, 1945 as to Belgium, November 30, 1946 as to Switzerland 
and Liechtenstein, December 31, 1946 as to Germany and Japan, and 
March 28, 1947 as to Sweden. 

(8) Restrictions of General Ruling No. 11 A . Att ention is directed 
to the special restrictions contained in General Ruling No. 11A pertaining 
to dealings in certain property in which there is any interest of Germany 
or Japan or certain nationals thereof. 

JOHN W. SNYDER 
Secretary of the Treasury 


* Part 191: - Sec. 5(b), 40 Stat. 415, 966, Sec. 2, 48 Stat. 1, 54 Stat. 

179, Sec. 301, 55 Stat. 999: 12 U. S. C. 95a, 50U.S. C. App. Supp., 5(b); 
E. O. 8389, Apr. 10, 1940, as amended by E. O. 8786, June 14, 1941, 
E.O. 8832, July 26, 1941, E.O. 8963, Dec. 9, 1941, and E. 0.8998, 

Dec. 26, 1941, E.O. 9193, July 6, 1942, as amended by E.O. 9567, 

June 8, 1945; 3 CFR, Cum. Supp., 10 F.R. 6917; Regulations, April 
10, 1940, as amended June 14, 1941, February 19, 1946, June 28, 1946, 
and January 1, 1947; 31 CFR, Cus. Supp., 130. 1-7, 11 F. R. 1769, 7184, 
12 F. R. 6. (portions of this footnote were almost illegible) 
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(Exhibit VI) 


TREASURY DEPARTMENT 

A 

Washington 


March 4, 1947 


PRESS RELEASE 


The Secretaries of the Treasury, State and War and the Attorney 
General today announced that hereafter a license under the Trading with 

i 

i 

the Enemy Act will not be necessary to enter into current business trans¬ 
actions, and to communicate with persons in Germany and Japan. This 
action was taken after consultation with the United States Military Au¬ 
thorities in Germany and Japan, and was effected by including those 
countries in Treasury General License No. 94; and by amending Public 
Circular No. 25. General Ruling No. 11A and General License No. 95 
were also amended to implement this decision.! The amendments do 
not, however, include relaxation of controls oh transactions which in¬ 
volve the use of German and Japanese property blocked on December 31, 

S 

1946, and income subsequently accruing thereon, which still remain sub¬ 
ject to vesting by the Department of Justice. 

It was emphasized that today’s action in no way affects the need for 
obtaining any necessary permission from the appropriate Military Authoritie: 
in Germany and Japan, or of complying with all pertinent rules and regula¬ 
tions in effect in those areas. This program hras put into effect by the in- 

! 

terested departments in view of the fact that tye Allied Military Authori¬ 
ties are now in a position to implement fully this Government’s policies 
concerning financial and commercial business dealings with Germany and 
Japan by means of local controls, since restrictions imposed by the Trad- 

I 

ing with the Enemy Act were essentially the same as those now imposed 
by current theater regulations. It was pointed out, moreover, that con¬ 
trols exercised by the Occupation Authorities Embrace transactions be¬ 
tween Germany and Japan and all other countries, whereas the controls 
administered by the Treasury Department applied only to dealings be¬ 
tween occupied areas and persons in the United States. 
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Public Circular No. 25 as amended today waives the restriction of 
General Ruling No. 11 with respect to all enemy nationals. This means 
that restrictions imposed by the Treasury on communications with Ger¬ 
many and Japan were also lifted in coordination with the removal of re¬ 
strictions heretofore imposed by the Treasury Department on current 
financial and commercial transactions with those countries. In the case 
of Germany, American businessmen dealing with persons in Germany will 
hereafter be subject only to those restrictions which are imposed by the 
theater, and which apply equally to all foreign nationals. However, it was 
noted that certain restrictions on communications and censorship controls 
imposed by the Occupation Authorities remain in effect, including the pro¬ 
hibition on communications which constitute or authorize business or fi¬ 
nancial transactions. These restrictions are necessary inasmuch as no 
business or commercial transactions between persons in Germany and 
Japan, and persons outside those countries, may be effected without per¬ 
mission of the Allied Military Authorities. Furthermore, today’s action 
in no way affects the present procedure under which sales of Japanese 
exports in the United States are made only by the U. S. Commercial Com- 
pany and German exports by the Joint Export-Import Agency and in cer¬ 
tain cases by the U.S. Commercial Company. 

The Department of State pointed out that the theater policy of not 
allowing the admission of businessmen into Japan at present, is not af¬ 
fected by today’s announcement. It is the intention of the Supreme Com¬ 
mander for the Allied Powers in Japan to permit the travel to Japan 
of businessmen of all countries as soon as economic conditions permit, 
and when food and housing conditions are adequate for their accommoda¬ 
tion. 

A further step in today’s action was the amendment of General Rul¬ 
ing No. 11A. This amendment removes from blocking regulations prop¬ 
erty in which a German or Japanese interest has been acquired after 
’December 31, 1945. 
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i 
i 

i 

In this connection, the Attorney General also announced that hence¬ 
forth, in general, the Office of Alien Property, Department of Justice, 
will not vest German or Japanese interests acquired after December 31, 

1946. Accordingly, persons acting under judicial supervision need no 
longer report German or Japanese interest acqqired after December 31, 
1946, and, so far as Office of Alien Property regulations are concerned, 

I 

may transfer such property. Likewise, no report on Form APC 56 need 
be filed with respect to German or Japanese interests acquired after 
December 31, 1946. These changes were accomplished by amendments 
to Section 503. 20-1 and Section 503. 7-1, and by adding a new Regulation 

(no. 2) to Section 503. 40 of the rules of the office of alien property. 

i 

It was pointed out, however, that in case? where a property inter¬ 
est was acquired before December 31, 1946, by Germans or Japanese 

i 

who have been within Germany, Italy, Hungary, Bulgaria or Rumania 
on or since January 1, 1945, the restrictions of General Ruling No. 

11A are still applicable, and such an interest would be subject to vesting 
by the Department of Justice. This would alsd be true of income on prop¬ 
erty blocked on December 31, 1946. j 

It was pointed out that in addition to establishing a cut-off date, 
the ruling which previously applied to Germans or Japanese who had been 

i 

within any of the above-mentioned countries on or since December 7, 

1941, or any other country while it was designated as enemy territory, 
was amended to include only Germans and Japanese who have been within 
Germany, Japan, Italy, Hungary, Bulgaria or Rumania on or since Jan- 
uary 1, 1945. This modification was made since there is no evidence 
that any substantial number of Nazis or Japanese left Germany or Japan 
prior to January 1, 1945, and the former data had imposed restrictions 
on the accounts of bona fide refugees who had fled from Germany prior 
to that time. 

General Licenses Nos. 94 and 95 were also amended to redefine 
the term '’national for the purposes of these licenses So that any per¬ 
son residing in countries specified therein is now entitled to the privi¬ 
leges of the licenses unless they are subject to General Ruling No. 11A. 
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Existing policies of the occupation authorities with respect to Ger¬ 
many, such as the moratorium on new foreign investments, are not al¬ 
tered by today T s action. 

Similar steps have recently been announced by the British authori¬ 
ties in London. 

Further announcements concerning any changes in theater regula- 

I 

tions and licenses will be made as soon as they are available. 

25 (CERTIFICATE OF SERVICE) 


26 [Filed May 12, 1955] 

MOTION OF HERBERT BROWNELL, JR., ATTORNEY 
GENERAL OF THE UNITED STATES, AND IVY BAKER 
PRIEST, TREASURER OF THE UNITED STATES, TO 
DISMISS THE COMPLAINT 

The defendants Herbert Brownell, Jr., Attorney General of the 

i 

United States, and Ivy Baker Priest, Treasurer of the United States 
move to dismiss the complaint on the ground that the court lacks jur¬ 
isdiction over the subject matter because the plaintiffs are "enemies" 
as that term is defined in Section 2 of the Trading with the Enemy Act. 
This fact is shown by the complaint and the attached affidavit of Julian 
Hare. As "enemies" the plaintiffs are ineligible to sue under Section 
9 (a) of the Act for the recovery of vested property. 

Dated: May 12, 1955. 

(Signed) Dallas S. Townsend 

Assistant Attorney General 
* * * 


27 [Filed May 12, 1955] 
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AFFIDAVIT 

Julian Hare, having been duly sworn deposes and says that he is 
Chief of Records, Mail and Files Unit, Office of Alien Property, De- 

i 

partment of Justice; that he has personally examined the records and 
files of the Office of Alien Property; that he makes the statement in 
this affidavit of his own personal knowledge. 

In "Notices of Clain^ fgg^teturn of Property'' (Form APC-1A), 
Numbers, 61867, 61868,/and 61870, duly executed and sworn to on 
May 4, 1953, and filed with the Office of Alien property, the following 
statements appeared: 

1. Conrad Bantel stated that he had been a citizen and resident of 
Germany from March 4, 1867 to date.j 

2. Helene Lieb stated that she had been a! citizen and resident of 

I 

Germany from March 21, 1893 to date. 

3. Berta Spengler stated that she had been a citizen and resident 

of Germany from October 2, 1890 to date. 

i 

4. Wilhelm Nagel stated that he had been a citizen and resident of 
Germany from June 2, 1898 to date, j 

Sworn to before me this 11th day j 

of May, 1955. (Signed) Julian Hare 

I 

Notary Public 
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27 [Filed May 12, 1955] 

AFFIDAVIT 

I 

Julian Hare, having been duly sworn deposes and says that he is 
Chief of Records, Mail and Files Unit, Office of Alien Property, De- 

I 

partment of Justice; that he has personally examined the records and 

I 

files of the Office of Alien Property; that he makes the statement in 
this affidavit of his own personal knowledge. I 

In 'Notices of Clain^fgg^Return of Property" (Form APC-1A), 
Numbers, 61867, 61868,/and 61870, duly executed and sworn to on 

i 

May 4, 1953, and filed with the Office of Alien Property, the following 
statements appeared: 

1. Conrad Bantel stated that he had been a citizen and resident of 
Germany from March 4, 1867 to date. 

2. Helene Lieb stated that she had been a 

Germany from March 21, 1893 to datd. 

I 

3. Berta Spengler stated that she had been a citizen and resident 

—U •»- • 

of Germany from October 2, 1890 to date. 

i 

4. Wilhelm Nagel stated that he had been a citizen and resident of 

Germany from June 2, 1898 to date. | 

i 

Sworn to before me this 11th day 

of May, 1955. (Signed) Julian Hare 

i 

Notary Public 


citizen and resident of 
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ORDER 

This cause came on to be heard on the defendants’ motion to dis¬ 
miss the complaint for lack of jurisdiction over the subject matter and 
counsel having been heard in open court, now after consideration thereof, 
it is this 20th day of September, 1955 

ORDERED, ADJUDGED, AND DECREED that the defendants’ mo¬ 
tion to dismiss the complaint for lack of jurisdiction over the subject 
matter be and the same is hereby granted and the action is hereby dis¬ 
missed. 


# 

Dated September 20th, 1955. 


{Signed) BURNITA SHELTON MATTHEWS 

U. S. D. J. 


49 [Filed Nov. 16, 1955] 

NOTICE OF APPEAL 

Notice is hereby given that the Plaintiffs in this case hereby ap¬ 
peal to the United States Court of Appeals for the District of Columbia, 
from the final order dismissing the complaint, entered on September 20, 
1955. 


(Signed) George Eric Rosden 
Attorney for Plaintiffs 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellees the questions presented are 
as follows: 

1. Whether Treasury Department General License No. 
94, which lifted the prohibitions of Executive Order No. 8389 
on transactions involving property within the scope of the 
General License, had the effect of qualifying an “enemy” 
within the Trading with the Enemy Act to recover such 
property which the Attorney General had vested before the 
end of the war. 

2. Whether, in any event, the property in suit came within 
the scope of General License No. 94. 
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SHrnteb States Court of Appeals! 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13,146 

Conrad Bantel, Helene Lieb, Wilhelm Nagel, Bertha 

Spengler, appellants 

v. 

Herbert Brownell, Jr., Attorney General of the United 
States, and Ivy Baker Priest, Treasurer of the United 
States, appellees _ 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 

COUNTER-STATEMENT OF THE CASE 

This is an appeal from an order of the District Court dis¬ 
missing for lack of jurisdiction plaintiffs’ action under Sec¬ 
tion 9(a) of the Trading with the Enemy Act (40 Stat. 411, 
as amended, 50 U. S. C. App. §9(a)). The action was 
brought against the Attorney General and the Treasurer 
of the United States for the recovery of property vested 
under that Act or, in the alternative, for a declaratory judg¬ 
ment that the seizure was void and for a mandatory injunc¬ 
tion requiring defendants to return the property and to 
publish an order of avoidance of the vesting order (J. A. 

1-7). 

The facts alleged are as follows: In April, 1934, an 
American citizen executed a deed of trust, naming a bank as 
trustee (J. A. 5, 15). The deed provided for the payment 
of income for life to the settlor and reserved to the settlor 


(l) 
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the power to modify and revoke the trust. The deed fur¬ 
ther provided for distribution of the corpus upon the death 
of the settlor, one-third to American residents, one-third 
to Katharina Nagel or to her representatives if she prede¬ 
ceased the settlor, and one-third to Conrad Bantel or to his 
representatives if he predeceased the settlor. The plain¬ 
tiffs in this action are Conrad Bantel and the representa¬ 
tives of Katharina Nagel, who predeceased the settlor. All 
of the plaintiffs are and always have been citizens and resi¬ 
dents of Germany (J. A. 2, 27). 

In 1943, by an “alteration of Trust Agreement”, the set¬ 
tlor provided that the trust should continue and that pay¬ 
ment of the corpus to the German beneficiaries should be 
postponed until such time as the transfer of property to 
German nationals is permitted but in any event within 
twenty-one years after the death of the settlor. The plain¬ 
tiffs’ aggregate share, however, continued to be two-thirds 
of the corpus (J. A. 12). 

In 1946, by an “Amendment to Trust Deed”, the settlor 
reduced the plaintiffs’ share to one-half and again post¬ 
poned distribution if, at the death of the settlor, relations 
between Germany and the United States precluded payment 
of the funds which shall ultimately be distributable to the 
German nationals (J. A. 15). 

In April, 1947, by an “Amendment to Trust Deed”, the 
settlor restored the plaintiffs’ interest to its original two- 
thirds and eliminated the clause postponing distribution 
(J. A. 18). This was the settlor’s last revision of the 
trust. At the time of this final revision, the settlor was 
aware of the issuance by the Secretary of the Treasury on 
March 28, 1947, of General License No. 94, which, so far as 
here relevant, removed the prohibitions imposed by Execu¬ 
tive Order No. 8389, as amended, except as to property in 
which, on December 31, 1946, a person in a blocked coun¬ 
try had an interest (J. A. 20). The settlor was also aware 
of a joint press release issued simultaneously by the Secre¬ 
taries of Treasure, State and War and the Attornev Gen- 
eral in which the Attorney General declared that “in gen¬ 
eral” the Office of Alien Property will not vest German 
interests acquired after December 31, 1946 (J. A. 23). 
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The settlor died in 1950 and, in June, 1951, the Attorney 
General through Vesting Order No. 17921 (16 Fed. Reg. 
5462) vested that portion of the trust property held by the 
trustee bank for the plaintiffs (J. A. 2-4). Upon the bank’s 
refusal to comply with the vesting order, the Attorney Gen¬ 
eral brought suit in the District Court for the District of 
Colorado 1 under Section 17 of the Trading with the Enemy 
Act to enforce compliance. Thereafter the bank turned 
over the property to the Attorney General and moved to 
dismiss on the ground that the case was moot. Plaintiffs in 
the instant action then sought to intervene in the Section 
17 suit, claiming that the vesting order was invalid on the 
grounds that their interest in the trust property did not 
accrue until the final revision of the trust instrument in 
April, 1947, and that the effect of the Treasury Depart¬ 
ment’s General License No. 94 was to place beyond the At¬ 
torney General’s vesting power property acquired by a 
German national after December 31, 1946. Plaintiffs as¬ 
serted that they had an absolute right to intervene under 
Rule 24(a), Federal Rules of Civil Procedure, because their 
interests were inadequately represented when the trustee 
acquiesced in the vesting order and that they would be 
bound by the judgment in the proceedings. 

The Court of Appeals for the Tenth Circuit sustained the 
District Court’s denial of intervention on the ground, 
among others, that even if plaintiffs’ interests were inade¬ 
quately represented by the acquiescing trustee, the case had 
become moot (a) because the property was already in 
the custody of the Attorney General and (b) because there 
was no suit pending in which plaintiffs could intervene 
since the action had abated for failure to substitute the 
incumbent Attorney General pursuant to Rule 25(d), Fed¬ 
eral Rules of Civil Procedure. Bant el v. McGrath , 215 
F. 2d 297. 

Plaintiffs then brought the instant action (J. A. 1-7). 
On motion of the Attorney General (J. A. 26) the District 
Court dismissed the complaint for lack of jurisdiction (J. A. 
28), and plaintiffs appealed (J. A. 28). 

1 The bank’s place of business was in Denver, Colorado. 
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STATUTES. EXECUTIVE ORDERS AND REGULATIONS INVOLVED 

Portions of Sections 5(a), 5(b), 7(c), and 9(a) of the 
Trading with the Enemy Act are set forth on pages 2-5 of 
the Appellants’ Brief. Treasury Department General Li¬ 
cense No. 94, as amended on March 28, 1947 (31 C. F. R., 
1947 Supp. 131.94), is reproduced at pages 20-22 of the 
Joint Appendix. Executive Order No. 8389, as amended, 
and Executive Order No. 9193, as amended, are reproduced 
in the Supplement hereto, infra , at pages 21-36. 

SUMMARY OF ARGUMENT 

It is settled that the only judicial remedy for the recovery 
of property paid over to the Attorney General, as suc¬ 
cessor to the Alien Property Custodian, is that provided in 
Section 9(a) of the Trading with the Enemy Act. That 
Section, ho'wever, expressly excludes an “enemy” from 
its terms. Since plaintiffs admittedly have been residents 
of Germany at all relevant times, they are “enemies” as 
defined in Section 2 of the Act and may not maintain this 
suit. 

Treasury Department General License No. 94 did not have 
the effect of giving plaintiffs the status of “non-enemies”. 
It merely entitled them, with respect to property they ac¬ 
quired after December 31, 1946, to be treated as if they 
were not nationals of a foreign country designated in Execu¬ 
tive Order No. 8389 (the “blocking” order), thereby free¬ 
ing them as to such property from the prohibitions imposed 
by that Order. They were still, however, nationals of a 
designated enemy country within Executive Order No. 
9193, which delegated to the Attorney General, as suc¬ 
cessor to the Alien Property Custodian, the authority to 
vest the property of such nationals. Germany was a * 4 desig¬ 
nated enemy country” at least until Congress adopted the 
Joint Resolution of October 19,1951, which formally termi¬ 
nated the war. As residents of Germanv thev were na- 
tionals of a “designated enemy country” and their prop¬ 
erty in May, 1951, was subject to the vesting authority, 
even if it was not subject to the controls of Executive Order 
No. 8389. 
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In any event, the property in suit was not within the 
scope of General License No. 94 because plaintiffs had 
an interest in it on December 31, 1946, the date the Gen¬ 
eral License became effective as to German property. In 
fact, plaintiffs were never without an interest in the prop¬ 
erty ever since the trust instrument became effective in 
1934. 

ARGUMENT 

I 

The District Court Was Without Jurisdiction Because Plaintiffs 
as “Enemies” Are Expressly Excluded from the Only Remedy 
Congress Has Authorized to Establish an Interest in Property 
Paid Over to the Attorney General. 

Plaintiffs’ suit is brought against the Attorney General 
and Treasurer of the United States to obtain a return of 
property paid over pursuant to a vesting order. 2 It is 
settled that such suit is in substance one against the 
United States. Cummings v. Hardee, 70 App. D.C. 18, 102 
F. 2d 622 (and cases cited at p. 625), certiorari denied, 
307 U.S. 637. It is likewise settled that the only remedies 
open to a person having any claim to such property are 
those set forth in the Trading with the Enemy Act. The 
Act provides this so plainly in Sections 7(c) and 9(f) as 
to leave no room for misunderstanding. 3 Since Section 
9(a) is the only provision in the Act which authorizes 
court action to establish an interest in such property, the 


2 The Attorney General is the successor to the powers and duties 
of the Alien Property Custodian. Executive Order No. 9788, Oc¬ 
tober 14, 1946, 11 Fed. Reg. 11981, 3 C.F.R. 1946 Supp. 169. 

3 Section 7(c) provides: 

The sole relief and remedy of any person having any claim 
to any money or any property . . . paid over to the Alien 
Property Custodian, or required so to be, or seized by him shall 
be that provided by the terms of this Act . . . 

Section 9(f) says: 

Except as herein provided, the money or other property . . . 
paid to the Alien Property Custodian . . . shall not be 

. . . subject to any order or decree of any court. 
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judicial remedy provided by that Section is exclusive. 
Hawley v. Brownell, 94 U.S. App. D.C. 104, 215 F. 2d 36, 
37, and cases there cited. “This exclusiveness of remedy 
in such cases is constitutional [citing cases].” Tiedemann 
v. Brownell, 96 U.S. App. D.C. , 222 F. 2d 802, 804. 
Accordingly, all efforts to seek relief outside the pro¬ 
visions of Section 9(a) or to deviate from the procedure 
prescribed therein have been uniformly rebuffed. Hawley 
v. Brownell, supra; Pfiueger v. United States, 73 App. D.C. 
364, 121 F. 2d 732, certiorari denied, 314 U.S. 617; Cum¬ 
mings v. Hardee, 70 App. D.C. 18, 23, 102 F. 2d 622, 627, 
certiorari denied, 307 U.S. 637; United States ex rel. Gold¬ 
schmidt v. Sutherland, 60 App. D.C. 279, 51 F. 2d 607, 
certiorari denied, 284 U.S. 667; LaDue v. Brownell, 220 
F. 2d 468 (C.A. 7), certiorari denied, 350 U.S. 823; Duis- 
herg v. United States, 116 Ct. Cl. 861, 89 F. Supp. 1019, 
certiorari denied, 340 U.S. 890; Von Hen/nig v. Clark, 191 
Misc. 261, 76 N.Y.S. 2d 350, affirmed, 274 App. Div. 759, 
SO N.Y.S. 2d 727. 

Plaintiffs are and have been citizens and residents of 
Germany at all material times (Complaint, Pars. 2-5, J.A. 
2; J.A. 27). As residents of Germany they are “enemies” 
within Section 2 of the Trading with the Enemy Act, and 
their action may not be maintained under Section 9(a) 
because that Section does not authorize a suit by an enemy. 
Guessefeldt v. McGrath, 342 U.S. 308; Guesscfeldt v. Brown¬ 
ell, 94 U.S. App. D.C. 155, 213 F. 2d 24, certiorari denied, 
348 U.S. 875; Ecker v. Atlantic Refitting Co., 222 F. 2d 
618, 621, certiorari denied, 350 U.S. 847. Nor, since Sec¬ 
tion 9(a) is the exclusive remedy, may they maintain their 
action outside its provisions. 

II 

The Effect of Treasury Department General License No. 94 
Was to Free Such Property as Came Within Its Scope from 
the Prohibitions of Executive Order No. 8389. It Did Not 
Free the Property from the Vesting Authority Delegated by 
Executive Order No. 9193. 

Plaintiffs contend, however, that the effect of General 
License No. 94 was to give them the status of persons 
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who are not enemies with respect to the property in suit, 
and that they are therefore not disqualified from recovering 
under Section 9(a). This conclusion seems to have been 
arrived at as follows: The Act, as originally fashioned 
in 1917, limited the seizure authority to the property of 
an enemy “not holding a license granted by the Presi¬ 
dent hereunder . . .”. Section 7(c). While this authority 
was broadened in World War II by the amendment to 
Section 5(b) in December, 1941, to encompass the property 
of any foreign national and the qualifying reference to a 
license does not appear in the World War II amendment, 
the qualifying language should nevertheless be read into 
it, they say, with the result that the vesting authority 
is limited to the property of foreign nationals not holding 
a license. They then assume that General License No. 94 
is the kind of license which limits the vesting authority 
granted by Section 5(b), even if the qualifying language 
is not read into the Section, and that they are within 
the scope of General License No. 94. Accordingly, they 
conclude, the Attornev General’s vesting was invalid and 
they can recover the property under Section 9(a). 

W T e believe that plaintiffs are not within the scope of 
General License No. 94 as to the property in suit, and 
■we shall develop this position more fully under Point IV, 
infra. Whether or not they are within the scope of the 
General License, however, they are ineligible to recover. 
Passing over the question whether the vesting power con¬ 
ferred by Section 5(b) is subject to the “license” limita¬ 
tions upon the power embodied in Section 7(c), 4 plaintiffs 


4 The legislative history of Title III of the First War Powers Act 
of 1941 (55 Stat. 839), which amended Section 5(b), does not seem 
to be helpful on the question. At the time the amendment was 
considered. Congress was greatly troubled as to which provisions 
of the World War I Trading with the Enemy Act were still alive 
and which had expired with the passage of time. “Some sections of 
that Act are still in effect, some sections have terminated, and there 
is doubt ns to the effectiveness of other sections.” H. Rep. No. 
1507, 77th Cong., 1st Sess., pp. 2-3 (1941). At the same time 
Congress sought to give the President new “flexible powers” to cure 
the “rigidity” of the old Act. Ibid; Clark v. XJebersee Finanz-Korp., 
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are mistaken in their assumption that General License 
No. 94 limited the vesting authority of the Attorney Gen¬ 
eral. The General License was issued by the Secretary 
of the Treasury in connection with his administration of 
the blocking controls of Executive Order Xo. 8389 of April 
10, 1940 (5 Fed. Reg. 1400), an Order which put into 
effect a ban on commercial and financial transactions in¬ 
volving the property of a “foreign country designated 
in this Order”. The controls created by this Order origi¬ 
nated long before the grant of the vesting authority in 
World War II, and there is no necessary correlation be¬ 
tween the two. 

The blocking controls date back to April 10, 1940, some 
20 months before we were at war and before the power 
to vest was granted. 5 On that day in 1940, forty-eight 
hours after Germany began her invasion of Denmark and 
Xorway, the President, declaring a national emergency, 
instituted the system of blocking controls by the issuance 
of Executive Order Xo. 8389. The Order prohibited va¬ 
rious transactions in the United States involving Danish 
or Norwegian nationals or their property, except under 
license by the Secretary of the Treasury. Its primary 
purpose at the outset was clear: to protect the invaded 

332 U.S. 480. 484-486. So, to remove the doubts regarding the old 
Act and to broaden the President’s powers, Congress amended 
Section 5(b). 

5 The statutory basis of the Executive Order of April 10, 1940, 
was Section 5(b) of the Trading with the Enemy Act as it was 
amended by the Emergency Banking Act of March 9, 1933. to 
authorize the President to prohibit certain classes of transactions 
during any “period of national emergency . . .”. 48 Stat. 1. It 
was not until after the entry of the United States into the war in 
December. 1941, that Section 5(b) was amended to include the 
power to “vest”. Section 301, First War Powers Act, 1941, 55 
Stat. 839. 

Other controls resting on Section 5(b) of the Trading with the 
Enemy Act are those regulating consumer credit (Executive Order 
Xo. 8843. August 9. 1941. 6 Fed. Reg. 4035. 3 C.F.R. 1943 Cum. 
Supp. 976) and activities relating to gold coin, bullion or currency 
(Executive Order Xo. 6260, August 28. 1933. text reproduced as 
note to 12 U.S.C. §95a). 
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countries and their nationals against looting and forced 
transfers affecting their American assets. See, State of 
the Netherlands v. Federal Reserve Bank, 201 P. 2d 455, 
456 (C.A. 2). See also, 86 Cong. Rec. 5006-9, 5168-5184. 
As other countries were invaded or dominated by the Axis, 
the Order was amended to prohibit transactions involving 
those countries or their assets. On June 14, 1941, the 
blocking controls were extended to all of continental 
Europe. Executive Order No. 8785, 6 Fed. Reg. 2897, 3 
C.F.R. 1943 Cum. Supp. 948 (Supp. pp. 21-28, infra.).* 

The system of blocking controls, however, could not be 
continued indefinitely. The controls as they stood at the 
end of the fighting in 1945 meant, to cite a simple illustra¬ 
tion, that a European could not engage in a trade trans¬ 
action involving American banking facilities unless he first 
received a license from the Secretary of the Treasury. 
Various steps were accordingly taken to minimize the bar¬ 
riers which the controls placed in the w T av of the resump¬ 
tion of normal trade relations. One step was the issuance 
of General License No. 94 by the Secretary of the Treas¬ 
ury. France was generally licensed as of October 5, 1945; 
the Netherlands, December 7, 1945; Switzerland, November 
30, 1946; and Germany, December 31, 1946. In substance 
the General License, in relation specifically to Germany, 
removed the prohibitions of Executive Order No. 8389 on 
business and financial transactions with Germany and its 
nationals so long as those transactions did not involve 
property which on December 31, 1946, was subject to the 
blocking controls. 

In line with the policy reflected by General License No. 
94 and other steps taken to remove the barriers to the 
restoration of normal trade relations, it was the general 

c By the summer of 1941 there were over 30 countries “designated 
in this Order”. See, Documents Pertaining to Foreign Funds Con¬ 
trol y U. S. Treasury Department, September 15, 1946, pp. 4-7. As 
world conditions changed, the purposes of the Order developed 
and expanded to include, among other purposes, the use of blocking 
controls as an aid to vesting. See. Zittman v. McGrath , 341 U.S. 
446, 453-454; Reeves, The Control of Foreign Funds, 11 Law & 
Contemporary Problems 17. 
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policy of the Attorney General not to vest property ac¬ 
quired as a result of transactions which General License 
No. 94 freed from the blocking controls. Indeed, the At¬ 
torney General announced in a press release published 
simultaneously with the issuance of General License No. 
94 that “in general” he would not vest German interests 
acquired after December 31, 1946. Similarly, the Office of 
Alien Property in its Annual Reports under the heading 
“Vesting Policy” reported that property acquired by na¬ 
tionals of Germany subsequent to December 31, 1946, “as a 
rule, is generally not vested”. Annual Report, Office of 
Alien Property, Department of Justice, Fiscal Year ended 
June 30, 1948, page 1. See also, Annual Reports of Fiscal 
Years ended June 30, 1949-1951, pages 1-2. But it does 
not follow from the statements of general policy announced 
in connection with the issuance of General License No. 94 
that the Attorney General is precluded by the General 
License from vesting such property. The statements clearly 
imply the contrary. 

What is more important, however, is the fact that Execu¬ 
tive Order No. 9193 (Supp., pp. 28-36, infra), which dele¬ 
gates the vesting authority, does not limit that authority in 
terms of whether property is or is not subject to the con¬ 
trols of Executive Order No. 8389. With exceptions not 
relevant here, Executive Order No. 9193 authorizes the 
vesting of the property of a national of a designated 
enemy country (Section 2) and “designated enemy coun¬ 
try” is defined to mean a country with which the United 
States is at war (Section 10(a)). For most purposes, the 
state of war between the United States and Germany was 
not terminated until October, 1951. The President then 
proclaimed the termination by Proclamation No. 2950, 
October 24, 1951, 16 Fed. Reg. 10915, 66 Stat. c. 3, 
following the passage of the Joint Resolution of Octo¬ 
ber 19, 1951, 65 Stat. 451. Thus in May, 1951, when the 
vesting order in the instant case was issued, Germany was 
still a “designated enemy country” and the authority to 
vest the property of residents within Germany continued 
in effect. National Savings & Trust Co. v. Brownell , 95 
U.S. App. D.C. 370, 222 F. 2d 395, certiorari denied, 349 
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U.S. 955. So, while a national of a foreign country desig¬ 
nated in Executive Order Xo. 8389 may have been free to 
engage in the transactions prohibited by that Order to 
the extent that he came within the scope of General 
License No. 94, the property of such person, if he was a 
“national of a designated enemy country” within Execu¬ 
tive Order No. 9193, remained subject to the vesting power 
until the end of the war. 7 

Appellants’ real complaint is with the Attorney Gen¬ 
eral’s policy decision in this case. But the decision whether 
or not to vest—whether or not certain enemy assets should 
be taken over for use by the Government for the conduct 
of the war or the compensation of American war claim¬ 
ants—this decision was a matter of discretion. Clark v. 
Allen, 331 U.S. 503, 511; Codray v. Brownell, 93 U.S. App. 
D.C. 112, 207 F. 2d 610, 615, certiorari denied, 347 U.S. 
903. And the wisdom of its exercise will not be reviewed 
by the courts. Orme v. Northern Trust Co., 410 Ill. 354, 
102 N.E. 2d 335, 337, 339, certiorari denied, sub nom. von 
Hardenberg v. McGrath, 343 U.S. 921. Cf., Hirabayashi 
v. United States, 320 U.S. 81, 93. 

Plaintiffs encounter additional difficulties even if we con¬ 
cede, arguendo, that General License No. 94 had the effect 
of giving them the status of “non-enemies” so long as the 
General License was outstanding as to them. There can 
scarcely be any question that the General License could 
be revoked in part or in full by the proper authority. 
By Executive Order No. 9989 of August 20, 1948 (13 Fed. 


7 Plaintiffs misplace their emphasis when they stress the fact 
that Executive Order No. 9193 (Executive Order No. 9095, as 
amended), incorporated the definition of “national” prescribed in 
Executive Order No. 8389 (Brief, pp. 18-19). Of course it did. 
But a national of a foreign country designated in Executive Order 
No. 8389 is not necessarily a national of a designated enemy country 
in Executive Order No. 9193. The issue is whether a national of a 
foreign country designated in Executive Order No. 8389, who comes 
within the scope of General License No. 94 and is thereby freed of 
the controls of that Executive Order, is also to be freed of the vest¬ 
ing authority delegated by Executive Order No. 9193 with respect 
to a national of a designated enemy country. 
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Reg. 4891, 3 C.F.R., 1948 Supp. 158, 1949 ed.), jurisdiction 
to administer the blocking controls of Executive Order 
No. 8389 was transferred to the Attorney General. By 
Section 505.1(b) of Regulations issued December 31, 1948 
(13 Fed. Reg. 9508) all licenses issued by the Secretary of 
the Treasury under Executive Order No. 8389 were con¬ 
tinued in full force subject, however, to the authority of 
the Attorney General to revoke in whole or in part any 
such licenses. The issuance of the vesting order in the 
instant case was certainly inconsistent with plaintiffs’ con¬ 
tinued status as licensees, assuming they had this status 
as to the property in suit. The vesting order may there¬ 
fore be taken as a revocation of General License No. 94 
insofar as plaintiffs came within its provisions. Compare 
Swiss National Insurance Co. v. Crowley , 78 U.S. App. 
D.C. 1, 136 F.2d 265, certiorari denied, 320 U.S. 763. 

Furthermore, whether licensees or not, plaintiffs were 
nevertheless persons who fell within the definition of 
“enemy” during the war and, as shown above, as such 
they have no judicial remedy under the Act. Nor as 
enemies are they entitled to any. Cummings v. Deutsche 
Bank, 300 U.S. 115, 120. They are therefore dependent 
for such settlement of their claim as Congress may other¬ 
wise direct. Section 12 of the Act; Swiss National Insur¬ 
ance Co. v. Crowley, supra. By Section 32 Congress has 
authorized discretionary administrative returns to certain 
classes of enemies, and plaintiffs may be eligible there¬ 
under. 60 Stat. 50, as amended, 50 U.S.C. App. § 32. 
There is also the possibility that appellants may become 
entitled to collect their gifts from the Attornev General 
by virtue of “return” legislation such as was enacted 
following World War I. See Act of June 5, 1920 (41 
Stat. 977); Act of March 4, 1923 (42 Stat. 1511); Settle¬ 
ment of War Claims Act of 1928 (45 Stat. 270). Such 
legislation, which limits returns up to $10,000, is now pend¬ 
ing in Congress. See, H.R. 6730, 84th Cong., 1st Sess.; 
S. 2227, 84th Cong., 1st Sess.; letter dated June 6, 1955, 
from the Secretary of State to the Vice-President, reprinted 
at page 6873 of the Congressional Record of June 14, 1955. 
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The Authorities Cited by Plaintiffs as to the Effect of the General 
License Do Not Support Their Position. 

Those authorities relied on under the heading “Adminis¬ 
trative Construction” (Brief, pp. 20-21) do no more than 
confirm the Attorney General’s general policy of vesting 
property acquired on or before December 31, 1946, by a 
resident of Germany or Japan. They did not concern prop¬ 
erty acquired after that date so that the issue as to whether 
General License No. 94 foreclosed the Attorney General 
from vesting such property was not involved. 

Neither the President’s letter to the Congress of July 
9, 1951, nor the Joint Resolution of October 19, 1951 (65 
Stat. 451), on which plaintiffs rely (Brief, pp. 21-22), con¬ 
tains anything which indicates a position on the question 
whether the Attorney General in May, 1951 (when the in¬ 
stant vesting order was issued), had the power to vest 
property acquired by a resident of Germany in 1947. Neither 
was concerned with existing law but only with the question 
of the extent to which the vesting power should be reserved 
upon the formal termination of the war with Germany, a 
matter which was then under active consideration by the 
President and Congress. The President in discussing the 
“vesting program” was, it seems to us, referring to the 
program described to him in the annual reports of the Of¬ 
fice of Alien Property for the fiscal years 1948-1951, which 
routinely stated that it was the “general policy” not to 
vest property acquired by German residents after 1946, 
clearly implying that the power to do so existed. Indeed, 
the proviso of the Joint Resolution which plaintiffs quote 
on page 22 of their brief expressly provides that: 

Any property . . . which has heretofore been vested 
or seized under [the Trading with the Enemy Act] . . . 
shall continue to be subject to the provisions of that 
Act . . . 

That language, it seems to us, covers the instant situation. 
Of course, as to property not vested prior to the adoption 
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of the Joint Resolution, the proviso continues in effect the 
vesting power, limiting its exercise in the future, however, 
to such property which was enemy-owned before 1947. 

The cases referred to under “Judicial Precedents” are 
not at all in point (Brief, pp. 23-24). Neither Brownell v. 
Edmunds, 209 F. 2d 349 (C.A. 4), nor LaDue v. Brownell, 
220 F. 2d 468 (C.A. 7), certiorari denied, 350 U.S. 823, 
has anything to do with the effect of General License No. 
94 on the Attorney General’s vesting authority. That issue 
was not considered or even referred to indirectly. Edmunds 
was a gift to enemy beneficiaries “should they survive this 
war”. The court held that the Attorney General’s seizure 
availed him nothing since the enemy beneficiaries took noth¬ 
ing for the reason that the gift to them was invalid as vio¬ 
lating the rule against perpetuities. It is true that the 
court expressed the dictum that, quite apart from the rule, 
the Attornev General’s seizure would not have been ef- 
fective to take anything. But this was because, as the court 
construed the condition under which the gift was made, the 
enemv beneficiaries had no interest until the Attornev Gen- 
eral’s vesting power expired, whenever that happened. In 
LaDue, supra, it was assumed without question that the 
property was enemy-owned on or before December 31, 1946, 
and the issue was whether Congress could const itutionallv 
continue in effect the vesting power under the Trading with 
the Enemy Act with respect to such property, notwithstand¬ 
ing that it had otherwise formally terminated the war with 
Germany by the Joint Resolution of October 19, 1951. In 
holding that Congress could do so, the court did not even 
make a passing reference to the problem here. 

Neither HabekosVs Estate . 203 Mise. 363, 118 N.Y.S. 2d 
315, nor Dresler v. Greef, 282 App. Div. 465, 124 N.Y.S. 
2d 412 (Brief, p. 24, n. 9), involved property which was ac¬ 
quired after 1946. Hence, the effect of General License No. 
94 on the Attorney General’s power to vest such property 
was not in issue. Habekost was an unsuccessful attempt by 
a resident of Germany to assign to an American an inter¬ 
est the German had inherited in 1945, a date prior to De¬ 
cember 31,1946. In the Dresler case, the court held that the 
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proviso in the Joint Resolution which terminated the war 
with Germany continued in effect the disability of German 
enemy plaintiffs to sue. Accordingly, it reversed a dis¬ 
missal of their complaint for failure diligently to prosecute 
their action. 

McGrath v. Ward, 91 F. Supp. 636 (D. Mass.), also re¬ 
lied on by plaintiffs (Brief, p. 24, n. 9), seems to us not to 
have the remotest connection with the problem here. The 
question was whether the Attorney General was entitled to 
distribution of a beneficiary’s interest which he had vested 
notwithstanding that the condition to which that interest 
was subject had not been satisfied. 

Plaintiffs’ argument under the heading “The Public 
Policy Rule” is really directed at the wisdom of the Attor¬ 
ney General’s policy decision in issuing the vesting order. 
If the power exists, however, the courts as noted above un¬ 
der Point II (supra, p. 11) will not review the wisdom of 
its exercise. But aside from that, the vesting of property 
alreadv in this countrv lone: before 1947 would not inter- 
fere in anv wav with the encouragement of commercial 
transactions after that date. Plaintiffs’ statement that the 
Attorney General’s general policy of not vesting property 
acquired after December 31, 1946, resulted from a presi¬ 
dential commitment to the German chancellor is mistaken. 
We know of no such commitment. Plaintiffs are apparently 
referring to the White House release of April 17, 1953, 
made on the occasion of Chancellor Adenauer’s visit here, 
which announced the Government’s termination of further 
vesting of German property in this country. Department 
of State Bulletins, Vol. 28, pp. 720-721. 

M mi aka v. Monterey (The Ocean Gift), 48 F. Supp. 625 
(X. D. Calif.), and the other authorities cited under plain¬ 
tiffs’ “Implied License” argument (Brief, pp. 25-26), 
virtually all of which are treated in the Manaka opinion, 
have no hearing on the issue here. They deal solely with 
the question whether an alien residing in a country which 
is at war with the country of his nationality may prosecute 
an action in the courts of the country where he resides. The 
right to sue under such circumstances does not depend upon 
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statutory consent. It has been upheld by many courts on 
the theory that a license from the sovereign to prosecute 
a private action is “implied” from the permission given 
the alien to reside in the countrv. In the instant case, how- 
ever, plaintiffs do not now and never have resided in this 
country, and their suit is one against the United States. 

IV 

In Any Event, Plaintiffs Are Not Entitled to the Benefits of 
General License No. 94 as to the Property in Suit Because 
It Is Property in Which They Had an Interest on December 
31, 1946, and It Therefore Falls Within the Exception of 
the General License. 

Plaintiffs’ entire case rests on the assumption that if 

they are entitled to the benefits of General License Xo. 04 

as to the property in suit, they are eligible to recover. AVe 

disagree with that assumption, and under Point I, supra, 

we have developed the position that they may not recover, 

whether or not thev are entitled to the benefits of the Gen- 

•> 

eral License. AVe now propose to show that they may not 
claim the advantages of the General License as to the prop¬ 
erty in suit because plaintiffs as persons within a blocked 
country had an interest in the propertv on December 31. 
1946. 

The proviso contained in paragraph 1(a) in General Li¬ 
cense Xo. 94 excepts from the operation of the General 
License any property in which on the effective date thereof 
any person in a blocked country had an interest (J.A. 21). 
Bv paragraph (4) of General Ruling Xo. 4, as amended 
(31 C.F.R. 1943 Cum. Supp. App. A, pp. 8843, et seq.), issued 
under Executive Order Xo. 8389, a “blocked countrv” is 
defined to mean anv foreign countrv designated in Ex- 
ecutive Order Xo. 8389. Germanv is listed as a foreign 
country designated in that Order (Section 3(j), Supp. 
p. 23, infra). Since plaintiffs were admittedly in Germany 
at all material times, they are persons in a blocked country. 
Paragraph (7) of General License Xo. 94 provides that 
the effective date of the General License as to Germany is 
December 31, 1946 (J.A. 22). So, if plaintiffs had an in- 
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terest in the property in suit on December 31, 1946, it is 
property in which on the effective date of the General Li¬ 
cense a person in a blocked country had an interest and falls 
within the proviso of paragraph 1(a) of the General License. 

It seems plain from a cursory examination of the trust 
instrument and its various amendments (J.A. 8-18) that 
the plaintiffs had an interest in the trust property not 
merely as of December 31, 1946, but that they were never 
without an interest throughout the life of the trust. It 
may be that the interest of the plaintiffs was subject to be 
divested by the settlor’s exercise of the power to revoke or 
amend or by the failure of both the primary or substituted 
beneficiaries to survive. It mav also be that under the 1943 
and 1946 amendments to the trust indenture, enjoyment of 
the interest was postponed until the conditions described 
in the amendments were satisfied (J.A. 13-14, 17). But, 
however such an interest is denominated, whether present 
or future or whether vested or contingent, it is a property 
interest. 1 Scott, Trusts (1939), §132, p. 701. And it is 
clear that, upon execution of the trust instrument the plain¬ 
tiffs forthwith acquired their interest, notwithstanding that 
it was subject to be divested by the settlor’s exercise of the 
power to revoke. Ibid, § 57.1, p. 337; 1 Bogert, Trusts and 
Trustees (1951), § 103, pp. 479-483. See also, United Build¬ 
ing and Loan Ass’n v. Garrett, 64 F. Supp. 460, 466 (W.D. 
Ark.); National Shawmut Bank v. Jog, 315 Mass. 451, 53 
N.E. 2d 113. 

To establish that they did not acquire their interest until 
after December 31,1946, and thereby to avoid falling within 
the proviso of General License No. 94, plaintiffs assert 
that the trust as amended on February 8, 1946, was 
void as violating the rule against perpetuities (Brief, 
pp. 13-14). The rule is violated, they contend, because 
of the clause which provides that payment of the funds 
“which shall otherwise be distributable” to the Ger¬ 
man beneficiaries should be postponed “until such time as 
. . . direct payment can be made . . . without govern¬ 
mental intervention or excessive or confiscatory duties or 
taxes . . .” (J.A. 17). Plaintiffs are mistaken. 
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The rule against perpetuities is concerned with the time 
within which an interest must vest, not with mere postpone¬ 
ment of enjoyment or possession of an interest already 
vested. Smith v. United States National Bank of Denver, 
120 Col. 1167, 207 P. 2d 1194, 1201-1202. s By paragraphs 
3(a) and 3(b) of the 1946 amendment, the German bene¬ 
ficiaries undeniably are given vested interests (J.A. 16). n 
What the provision on which plaintiffs rely merely does is 
to continue the trust “as to such interests” if “direct pay¬ 
ment ... of the funds . . . which shall otherwise 
be distributable” to them cannot be made, until such time 
as “direct payment can be made . . . without govern¬ 
mental intervention . . .”, the trustee in the meantime to 
hold the income in suspense (J.A. 17). The trustee, in 
short, was to hold up payment until the circumstances were 
more propitious. A great many cases involving similar 
wartime clauses have held that such clauses do no more 
than postpone payment of the interests. Matter of Heye, 
195 Mise. 1026,91 N.Y.S. 2d 266; Matter of Reiner, 44 X.Y.S. 
2d 282; In re Woelfinger s’ Estate, 76 X.Y.S. 2d 554; In re 
Bottemceiser’s Estate, 54 N.Y.S. 2d 422; Estate of Thee, 
49 Dist. & Co. 362 (Pa.). Such a result also recognizes 
the constructional preference in favor of upholding a gift 
where there are two possible constructions, one rendering 
the gift void as against perpetuities, and the other per¬ 
mitting the gift to stand. St. Louis Union Trust Company 
v. Kelley. 355 Mo. 924, 199 SAY. 2d 344, 349-350. 8 * 10 


8 The trust was executed and administered in Colorado, the resi¬ 
dence of the settlor and trustee. We assume therefore that Colorado 
law should be applied as to the nature and extent of rights acquired 
thereunder. 

Defeasible, of course, but vested nevertheless. 

10 The fact that the provision dealing with payment of the plain¬ 
tiffs’ share of the corpus might cause the trust to be continued for 
an indefinite period would not be objectionable as an unreasonable 
restraint upon alienation since the trust was destructible under the 
powers retained by the settlor. 2 8imcs. Lair of Future Interests 
(1936), §557. p. 443. Indeed, even if the trust were indestructible 
and the law would not permit an indefinite postponement of pay¬ 
ment. a court at the instance of a beneficiary otherwise entitled to 
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Plaintiffs again misplace their reliance on Brownell v. 
Edmunds, 209 F. 2d 349 (C.A. 4), and McGrath v. Ward, 
91 F. Supp. 636 (D. Mass.) (Brief, p. 14, n. 10). In Edmunds 
the gift was qualified by a condition annexed to the grant¬ 
ing clause itself. The gift was to the family of the testa¬ 
trix’s husband “should they survive this war”. Since 
only those members of the class who survived were intended 
to share in the gift, the determination of the membership of 
the class might not be ascertainable within the period of 
the rule. The gift was accordingly held to be invalid. The 
Ward case, supra, did not involve the rule against perpe¬ 
tuities. It held merely that the Attorney General, although 
having acquired the interest of the enemy beneficiary in a 
trust by virtue of a vesting order, was not intitled to im¬ 
mediate payment of that interest because the condition 
under which it had been given to the enemy beneficiarv had 
not been satisfied. 

Plaintiffs’ other argument to show that thev had no in- 
terest in the trust property on December 31, 1946, is also 
in error. Their interest accrued, thev sav, onlv when the 
settlor made her final revision of the trust instrument on 
April 14, 1947, because by that instrument, they contend, 
she “revoked” the interest previously given them and at 
the same time invested them with a “new” interest (Brief, 
p. 10). "Whatever the label, no amount of words can conceal 
the facts that plaintiffs had an interest in the trust prop¬ 
erty immediately before the 1947 revision and that, upon 
the execution of the 1947 instrument, they had a greater in¬ 
terest. Labelling the change in plaintiffs’ interest a “revo¬ 
cation” does not make it such. “ [Altering the powers or 
the duties of the trustee, or changing the beneficiaries, or 
cutting down or increasing the extent of the interests of the 
beneficiaries”— these changes are the kind which Profes¬ 
sor Scott describes in discussing “modifications” of a 
trust. 3 Scott, Trusts (1939), §331, p. 1811. Besides, if 


payment would merely strike the delaying provision. Unlike the 
situation involving the rule against perpetuities, it would not void 
the entire trust. Clearv, Indestructible Testamentary Trusts , 43 
Yale L.J. 393. 399-400 (1934). 
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labels are the test, then plaintiffs’ 1947 revision was an 
“amendment” because the settlor labeled the instrument 
as an “Amendment to Trust Deed” (J.A. 18), and in the 
final paragraph of the trust instrument she referred to the 
changes in question as “the foregoing amendments” 
(J.A. 20). 

The long and short of the matter is that plaintiffs can 
point to no moment of time since the trust was created 
in 1934 when they had no interest in the trust property. 
Accordingly, their argument that it is property in which 
tliev had no interest on the effective date of General License 
Xo. 94 cannot be sustained. 

CONCLUSION 

This suit, which is for the recovery of vested property, 
is in substance one against the United States. Plaintiffs as 
“enemies” do not come within the terms of consent granted 
for such a suit. General License Xo. 94 merely freed such 

v 

property as came within its scope from the prohibitions of 
Executive Order Xo. 83S9. It did not foreclose the Attorney 
General from vesting such property. Xor did it bring plain¬ 
tiffs within the terms of the consent to sue. The property 
in suit is, in any event, not within the scope of the General 
License because plaintiffs had an iterest in it on December 
31, 1946, the effective date of the License. 

The order of the District Court dismissing the action for 
want of jurisdiction should, therefore, be affirmed. 

Respectfully submitted, 

Dallas S. Townsend, 

Assistant Attorney General, 

James D. Hill, 

Georoe B. Searls, 

Irwin A. Seibel, 

Attorneys, Department of Justice. 

Attorneys for Appellees. 


March, 1956. 
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SUPPLEMENT 

Executive Order No. 8389, April 10, 1940, 5 Fed. Reg. 
1400 (3 C.F.R. 1943 Cum. Supp., p. 645), as amended by 
Executive Order No. 8785, June 14, 1941, 6 Fed. Reg. 2897 
(3 C.F.R. 1943 Cum. Supp., p. 948); 12 U.S.C.A., following 
Section 95a: 

Regulating Transactions in Foreign Exchange and 
Foreign-Owned Property, Providing for the Report¬ 
ing of all Foreign-Owned Property, and Related 
Matters. 

By virtue of and pursuant to the authority vested in me 
by Section 5(b) of the Act of October 6,1917 (40 Stat. 415), 
as amended, by virtue of all other authority vested in me, 
and by virtue of the existence of a period of unlimited na¬ 
tional emergency, and finding that this Order is in the public 
interest and is necessary in the interest of national defense 
and security, I, Franklin D. Roosevelt, President of the 
United States of America, do prescribe the following: 

Executive Order No. 8389 of April 10, 1940, as amended, 
is amended to read as follows: 

Section 1. All of the following transactions are 
prohibited, except as specifically authorized by the 
Secretary of the Treasury by means of regulations, 
rulings, instructions, licenses or otherwise, if (i) such 
transactions are by, or on behalf of, or pursuant to the 
direction of any foreign country designated in this 
Order, or any national thereof, or (ii) such transactions 
involve property in which any foreign country desig¬ 
nated in this Order, or any national thereof, has at any 
time on or since the effective date of this Order had 
any interest of any nature whatsoever, direct or in¬ 
direct. 

A. All transfers of credit between any banking in¬ 
stitutions within the United States; and all transfers 
of credit between anv banking institution within the 
United States and any banking institution outside the 
United States (including any principal, agent, home 
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office, branch, or correspondent outside the United 
States, of a banking institution within the United 
States); 

B. All payments by or to any banking institution 
within the United States; 

C. All transactions in foreign exchange by any 
person within the United States; 

D. The export or withdrawal from the United 
States, or the earmarking of gold or silver coin or 
bullion or currency by any person within the United 
States; 

E. All tranfers, withdrawals or exportations of, 
or dealings in, any evidences of indebtedness or evi¬ 
dences of ownership of property by any person with¬ 
in the United States; and 

F. Any transaction for the purpose or which has 
the effect of evading or avoiding the foregoing pro¬ 
hibitions. 

Section 2. 

A. All the following transactions are prohibited, 
except as specifically authorized by the Secretary 
of the Treasury by means of regulations, rulings, 
instructions, licenses, or otherwise: 

(1) The acquisition, disposition or transfer of, 
or other dealing in, or with respect to, any security 
or evidence thereof on which there is stamped, or 
imprinted, or to which there is affixed or otherwise 
attached, a tax stamp or other stamp of a foreign 
country designated in this Order or a notrial or 
similar seal which by its contents indicates that it 
was stamped, imprinted, affixed or attached within 
such foreign country, or where the attendant cir¬ 
cumstances disclose or indicate that such stamp or 
seal may, at any time, have been stamped, im¬ 
printed, affixed or attached thereto; and 

(2) The acquisition by, or transfer to, any person 
within the United States of any interest in any 
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security or evidence thereof if the attendant cir¬ 
cumstances disclose or indicate that the security 
or evidence thereof is not physically situated with¬ 
in the United States. 

B. The Secretary of the Treasury may investigate, 
regulate, or prohibit under such regulations, rulings, 
or instructions as he may prescribe, by means of 
licenses or otherwise, the sending, mailing, importing 
or otherwise bringing, directly or indirectly, into 
the United States, from any foreign country, of any 
securities or evidences thereof or the receiving or 
holding in the United States of any securities or 
evidences thereof so brought into the United States. 

Section 3. The term “foreign country designated in 
this Order” means a foreign country included in the 
following schedule, and the term “effective date of 
this Order” means with respect to any such foreign 
country, or any national thereof, the date specified in 
the following schedule: 

(a) April 8, 1940—Norway and Denmark; 

(b) May 10, 1940—The Netherlands, Belgium and 
Luxembourg; 

(c) June 17, 1940—France (including Monaco); 

(d) July 10,1940—Latvia, Estonia and Lithuania; 

(e) October 9,1940—Rumania; 

(f) March 4, 1941—Bulgaria; 

(g) March 13, 1941—Hungary; 

(h) March 24, 1941—Yugoslavia; 

(i) April 28, 1941—Greece; and 

(j) June 14, 1941—Albania, Andorra, Austria, 
Czechoslovakia, Danzig, Finland, Germany, Italy, 
Liechtenstein, Poland, Portugal, San Marino, Spain, 
Sweden, Switzerland, and Union of Soviet Socialist 
Republics. 

The “effective date of this Order” with respect to any 
foreign country not designated in this Order shall be 
deemed to be June 14,1941. 
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Section 4. 

A. The Secretary of the Treasury and/or the At¬ 
torney General may require, by means of regulations, 
rulings, instructions, or otherwise, any person to keep a 
full record of, and to furnish under oath, in the form 
of reports or otherwise from time to time and at 
any time or times, complete information relative to, 
any transaction referred to in section 5(b) of the Act 
of October 6, 1917 (40 Stat. 415), as amended, or 
relative to any property in which any foreign country 

or anv national thereof has anv interest of anv nature 
•> » •> 

whatsoever, direct or indirect, including the production 
of any books of account, contracts, letters or other 
papers, in connection therewith, in the custody or 
control of such person, either before or after such 
transaction is completed; and the Secretary of the 
Treasury and/or the Attorney General may, through 
any agency, investigate any such transaction or act, 
or any violation of the provisions of this Order. 

B. Every person engaging in any of the transactions 
referred to in Sections 1 and 2 of this Order shall keep 
a full record of each such transaction engaged in by 
him, regardless of whether such transaction is effected 
pursuant to license or otherwise, and such record 
shall be available for examination for at least one 
year after the date of such transaction. 

Section 5. 

A. As used in the first paragraph of section 1 of 
this Order “transactions (which) involve property in 
which any foreign country designated in this Order, or 
anv national thereof, has # * * anv interest of anv 
nature whatsoever, direct or indirect/’ shall include, 
but not by way of limitation (i) any payment or trans¬ 
fer to any such foreign country or national thereof, 
(ii) any export or withdrawal from the United States to 
such foreign country, and (iii) any transfer of credit, 
or payments of an obligation, expressed in terms of 
the currency of such foreign country. 
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B. The term “United States” means the United 
States and any place subject to the jurisdiction thereof; 
the term “continental United States” means the states 
of the United States, the District of Columbia, and 
the Territory of Alaska. 

C. The term “person” means an individual, partner¬ 
ship, association, corporation, or other organization. 

D. The term “foreign country” shall include, but 
not bv wav of limitation, 

(i) The state and the government thereof on the 
effective date of this Order as well as any political 
subdivision, agency, or instrumentality thereof or 
any territory, dependency, colony, protectorate, 
mandate, dominion, possession or place subject to 
the jurisdiction thereof, 

(ii) Any other government (including any political 
subdivision, agency, or instrumentality thereof) to 
the extent and onlv to the extent that such govern- 
ment exercises or claims to exercise de juro or de 
facto sovereignty over the area which on such effective 
date constituted such foreign country, and 

(iii) Any person to the extent that such person is, 
or has been, or to the extent that there is reasonable 
cause to believe that such person is, or has been, 
since such effective date, acting or purporting to act 
directly or indirectly for the benefit or on behalf of 
any of the foregoing. 

E. The term “national” shall include, 

(i) Any person who has been domiciled in, or a 
subject, citizen or resident of a foreign country at 
anv time on or since the effective date of this Order, 

(ii) Any partnership, association, corporation or 
other organization, organized under the laws of, or 
which on or since the effective date of this Order 
had or has had its principal place of business in such 
foreign country, or which on or since such effective 
date was or has been controlled by, or a substantial 
part of the stock, shares, bonds, debentures, notes, 


i 




26 


drafts, or other securities or obligations of which, 
was or has been owned or controlled by, directly or 
indirectly, such foreign country and/or one or more 
nationals thereof as herein defined. 

(iii) Any person to the extent that such person is, 
or has been, since such effective date, acting or pur¬ 
porting to act directly or indirectly for the benefit 
or on behalf of any national of such foreign country, 
and 

(iv) Any other person who there is reasonable 
cause to believe is a “national” as herein defined. 

In any case in which by virtue of the foregoing defini¬ 
tion a person is a national of more than one foreign 
country. In any case in which the combined interests 
of two or more foreign countries designated in this 
Order and/or nationals thereof are sufficient in the 
aggregate to constitute, wuthin the meaning of the 
foregoing, control or 25 per centum or more of the 
stock, shares, bonds, debentures, notes, drafts, or other 
securities or obligations of a partnership, association, 
corporation or other organization, but such control or 
a substantial part of such stock, shares, bonds, deben¬ 
tures, notes, drafts, or other securities or obligations 
is not held by any one such foreign country and/or na¬ 
tional thereof, such partnership, association, corpora¬ 
tion or other organization shall be deemed to be a na¬ 
tional of each of such foreign countries. The Secre¬ 
tary of the Treasury shall have full pow*er to deter¬ 
mine that any person is or shall be deemed to be a 
“national” within the meaning of this definition, and 
the foreign country of which such person is or shall 
be deemed to be a national. Without limitation of the 
foregoing, the term “national” shall also include any 
other person who is determined by the Secretary of the 
Treasury to be, or to have been, since such effective 
date, acting or purporting to act directly or indirectly 
for the benefit or under the direction of a foreign 
country designated in this Order or national thereof, 
as herein defined. 


F. The term “banking institution” as used in this 
Order shall include any person engaged primarily or 
incidentally in the business of banking, of granting 
or transferring credits, or of purchasing or selling 
foreign exchange or procuring purchasers and sellers 
thereof, as principal or agent, or any person holding 
credits for others as a direct or incidental part of his 
business, or brokers; and, each principal, agent, home 
office, branch or correspondent of any person so en¬ 
gaged shall be regarded as a separate “banking in¬ 
stitution”. 

G. The term “this Order”, as used herein, shall 
mean Executive Order No. 8389 of April 10, 1940, 
as amended. 

Section 6. Executive Order No. 8389, of April 10, 
1940, as amended, shall no longer be deemed to be an 
amendment to or a part of Executive Order No. 6550 
of January 15, 1934. Executive Order No. 6560 of 
January 15, 1934, and the Regulations of November 
12, 1934, are hereby modified in so far as they are in¬ 
consistent with the provisions of this Order, and except 
as so modified, continue in full force and effect. Noth¬ 
ing herein shall be deemed to revoke any license, rul¬ 
ing, or instruction now in effect and issued pursuant 
to Executive Order No. 6560 of January 15, 1934, as 
amended, or pursuant to this Order; provided, how¬ 
ever, that all such licenses, rulings, or instructions 
shall be subject to the provisions hereof. Any amend¬ 
ment, modification or revocation by or pursuant to 
the provisions of this Order of any orders, regulations, 
rulings, instructions or licenses shall not affect any act 
done, or any suit or proceeding has or commenced in 
any civil or criminal case prior to such amendment, 
modification or revocation, and all penalties, forfei¬ 
tures and liabilities under any such orders, regulations, 
rulings, instructions or licenses shall continue and may 
be enforced as if such amendment, modification or rev¬ 
ocation had not been made. 


i 

i 
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Section 7. Without limitation as to any other pow¬ 
ers or authority of the Secretary of the Treasury or 
the Attorney General under any other provision of this 
Order, the Secretary of the Treasury is authorized 
and empowered to prescribe from time to time regula¬ 
tions, rulings, and instructions to carry out the pur¬ 
poses of this Order and to provide therein or other¬ 
wise the conditions under which licenses may be 
granted by or through such officers or agencies as the 
Secretary of the Treasury may designate, and the de¬ 
cision of the Secretary with respect to the granting, 
denial or other disposition of an application or license 
shall be final. 

Section 8. Section 5(b) of the Act of October 6, 
1917, as amended, provides in part: 

“* * * "Whoever willfully violates any of the pro¬ 
visions of this subdivision or of any license, order, 
rule or regulation issued thereunder, shall, upon 
conviction, be fined not more than $10,000, or, if a 
natural person, may be imprisoned for not more than 
ten years, or both; and any officer, director, or agent 
of any corporation who knowingly participates in 
such violation may be punished by a like fine, im¬ 
prisonment, or both.” 

Section 9. This Order and any regulations, rulings, 
licenses or instructions issued hereunder may be 
amended, modified or revoked at any time. 

Executive Order No. 9193, July 6, 1942, 7 Fed. Reg. 5205 
(3 C.F.R. 1943 Cum. Supp. 1174), as amended by Executive 
Order No. 9567, June 8, 1945, 10 Fed. Reg. 6917 (3 C.F.R. 
1945 Supp. 77); 50 U.S.C.A. App., following Section 6: 

Bv virtue of the authority vested in me bv the Constitu- 
tion, by the First War Powers Act, 1941, by the Trading 
with the enemy Act of October 6, 1917, as amended, and 
as President of the United States, it is hereby ordered as 
follows: 

Executive Order No. 9095 of March 11, 1942, is amended 
to read as follows: 
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1. There is hereby established in the Office for Emer- 

w 

gency Management of the Executive Office of the Presi¬ 
dent the Office of Alien Property Custodian, at the head 
of which shall be an Alien Property Custodian ap¬ 
pointed by the President. The Alien Property Cus¬ 
todian shall receive compensation at such rate as the 
President shall approve and in addition shall be en¬ 
titled to actual and necessary transportation, subsist¬ 
ence, and other expenses incidental to the perfor¬ 
mance of his duties. Within the limitation of such 
funds as may be made available for that purpose, the 
Alien Property Custodian may appoint assistants and 
other personnel and delegate to them such functions 
as he may deem necessary to carry out the provisions 
of this Executive Order. 

2. The Alien Property Custodian is authorized and 
empowered to take such action as he deems necessary 
in the national interest, including, but not limited to, 
the power to direct, manage, supervise, control or vest, 
with respect to: 

(a) any business enterprise within the United 
States which is a national of a designated enemy 
country and any property of any nature whatsoever 
owned or controlled by, payable or deliverable to, 
held on behalf of or on account of or owing to or 
which is evidence of ownership or control of any such 
business enterprise, and any interest of any nature 
whatsoever in such business enterprise held by an 
enemy country or national thereof; 

(b) any other business enterprise within the 
United States which is a national of a foreign coun¬ 
try and any property of any nature whatsoever 
owned or controlled by, payable or deliverable to, 
held on behalf of or on account of or owing to or 
which is evidence of ownership or control of any 
such business enterprise, and any interest of any 
nature whatsoever in such business enterprise held 
by a foreign country or national thereof, when it is 
determined by the Custodian and he has certified to 
the Secretary of the Treasury that it is necessary 
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in the national interest, with respect to such busi¬ 
ness enterprise, either (i) to provide for the protec¬ 
tion of the property, (ii) to change personnel or 
supervise the employment policies, (iii) to liquidate, 
reorganize, or sell, (iv) to direct the management in 
respect to operations, or (v) to vest; 

(c) any other property or interest within the 
United States of any nature whatsoever owned or 
controlled by, payable or deliverable to, held on 
behalf of or on account of, or owing to, or which 
is evidence of ownership or control by, a designated 
enemy country or national thereof: Provided, how¬ 
ever, That with respect to any such country or 
national other than Germany or Japan or any 
national thereof, such property or interest shall not 
include cash, bullion, moneys, currencies, deposits, 
credits, credit instruments, foreign exchange, and 
securities except to the extent that the Alien Property 
Custodian determines that such cash, bullion, moneys, 
currencies, deposits, credits, credit instruments, 
foreign exchange, and securities are necessary for 
the maintenance or safeguarding of other property 
belonging to the same designated enemy country or 
the same national thereof and subject to vesting pur¬ 
suant to section 2 hereof; 

(d) any patent, patent application, design patent, 
design patent application, copyright, copyright ap¬ 
plication, trademark or trademark application or 
right related thereto in which any foreign country 
or national thereof has any interest and any property 
of any nature whatsoever (including, without limita¬ 
tion, royalties and license fees) payable or held 
with respect thereto, and any interest of any nature 
whatsoever held therein bv anv foreign country or 
national thereof; 

(e) any ship or vessel or interest therein, in which 
any foreign country or national thereof has an inter¬ 
est; and 
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(f) any property of any nature whatsoever which 
is in the process of administration by any person 
acting under judicial supervision or which is in 
partition, libel, condemnation or other similar pro¬ 
ceedings and which is payable or deliverable, to, or 
claimed by, a designated enemy country or national 
thereof. 

When the Alien Property Custodian determines to 
exercise any power and authority conferred upon him 
by this section with respect to any of the foregoing 
property over which the Secretary of the Treasury 
is exercising any control and so notifies the Secretary 
of the Treasury in writing, the Secretary of the 
Treasury shall release all control of such property, 
except as authorized or directed by the Alien Property 
Custodian. 

3. Subject to the provisions of this Executive Order, 
all powers and authority conferred upon me by sec¬ 
tions 3(a) and 5(b) of the Trading with the enemy Act, 
as amended, are hereby delegated to the Secretary of 
the Treasury or any person, agency, or instrumentality 
designated by him; provided, however, that when any 
property or interest, not belonging to a foreign govern¬ 
ment or central bank, shall be vested by the Secretary 
of the Treasury, such property or interest shall be 
vested in, and dealt with by, the Alien Property Custo¬ 
dian upon the terms directed by the Secretary of the 
Treasury. Except as otherwise provided herein, this 
Executive Order shall not be deemed to modifv or 
amend Executive Order No. 8389, as amended, or the 
President’s Proclamation of July 17,1941, or Executive 
Order No. 8839, as amended, or the regulations, rulings, 
licenses and other action taken thereunder, or in 
connection therewith. 

4. Without limitation as to any other powers of 
authority of the Secretary of the Treasury or the 
Alien Property Custodian under any other provision 
of this Executive Order, the Secretary of the Treasury 
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and the Alien Property Custodian are authorized and 
empowered, either jointly or severally, to prescribe 
from time to time, regulations, rulings, and instruc¬ 
tions to carry out the purposes of this Executive Order. 
The Secretary of the Treasury and the Alien Property 
Custodian each shall make available to the other all 
information in his files to enable the other to discharge 
his functions, and shall keep each other currently in¬ 
formed as to investigations being conducted with 
respect to enemy ownership or control of business enter¬ 
prises within the United States. 

5. The Alien Property Custodian is authorized to 
issue appropriate regulations governing the service of 
process or notice upon any person within any designated 
enemy country or any enemy-occupied territory in 
connection with any court or administrative action or 
proceeding within the United States. The Alien Prop- 
ertv Custodian also is authorized to take such other 
and further measures in connection with representing 
any such person in any such action or proceeding as 
in his judgment and discretion is or may be in the 
interest of the United States. If, as a result of any 
such action or proceeding, any such person obtains, 
or is determined to have, an interest in any property 
(including money judgments), such property, less an 
amount equal to the costs and expenses incurred by 
the Alien Property Custodian in such action or pro¬ 
ceeding, shall be subject to the provisions of Executive 
Order No. 8389, as amended, provided, however, that 
this shall not be deemed to limit the powers of the 
Alien Property Custodian under section 2 of this Order; 
and provided further , that the Alien Property Cus¬ 
todian may vest an amount of such property equal to 
the costs and expenses incurred by the Alien Property 
Custodian in such action or proceeding. 

6. To enable the Alien Property Custodian to carry 
out his functions under this Executive Order, there are 
hereby delegated to the Alien Property Custodian or 
any person, agency, or instrumentality designated by 
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him all powers authority conferred upon me by section 
5(b) of the Trading with the enemy Act, as amended, 
including, but not limited to, the power to make such 
investigations and require such reports as he deems 
necessary or appropriate to determine whether any 
enterprise or property should be subject to his juris¬ 
diction and control under this Executive Order. The 
powers and authority conferred upon the Alien Prop¬ 
erty Custodian by Executive Order No. 9142 shall be 
administered by him in conformity with the provisions 
of this Executive Order. 

7. In the exercise of the authority herein delegated, 
the Alien Property Custodian shall be subject to the 
provisions of Executive Order No. 8839 of July 30, 
1941, and shall designate a representative to the Board 
of Economic Warfare in accordance with section 6 
thereof. 

8. All records and other property (including office 
equipment) of the Treasury Department which are 
used primarily in the administration of powers and 
duties to be exercised by the Alien Property Custodian, 
and such personnel as is used primarily in the admin¬ 
istration of such powers and duties and which was 
hired by the Treasury Department after September 
1, 1941 (including officers whose chief duties relate 
to the administration of such powers and duties), as 
the Secretary of the Treasury and the Alien Property 
Custodian shall jointly certify for transfer, shall be 
transferred to the Office of the Alien Property Custo¬ 
dian. In the event of disagreement concerning the 
transfer of any personnel, records, or property, the 
determination shall be made by the Director of the 
Bureau of the Budget, pursuant to the formula here 
prescribed. Any personnel transferred pursuant to 
this Executive Order shall be transferred without loss 
of such Civil Service status or eligibility therefor as 
they may have. 

9. This Executive Order shall not be deemed to 
modify or amend Executive Order No. 8843 of August 
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9, 1941, and the regulations, rulings, licenses and other 
action taken thereunder. Any and all action heretofore 
taken by the Secretary of the Treasury or the Alien 
Property Custodian, or by any person, agency, or in¬ 
strumentality designated by either of them, pursuant 
to sections 3(a) and 5(b) of the Trading with the 
enemy Act, as amended, or pursuant to prior Executive 
Orders, and anv and all action heretofore taken bv the 
Board of Governors of the Federal Reserve System 
pursuant to Executive Order No. 8843 of August 9, 
1941, are hereby confirmed and ratified. 

10. For the purpose of this Executive Order: 

(a) The term “designated enemy country” shall 
mean any foreign country against which the United 
States has declared the existence of a state of war 
(Germany, Italy, Japan, Bulgaria, Hungary and 
Rumania) and any other country with which the 
United States is at war in the future. The term 
“national” shall have the meaning prescribed in 
section 5 of Executive Order No. 8389, as amended, 
provided , however , that persons not within designated 
enemv countries (even though thev mav be within 
enemy-occupied countries or areas) shall not be 
deemed to be nationals of a designated enemy country 
unless the Alien Property Custodian determines: (i) 
that such person is controlled by or acting for or 
on behalf of (including cloaks for) a designated 
enemy country or a person within such country; or 
(ii) that such person is a citizen or subject of a 
designated enemy country and within an enemy- 
occupied country or area; or (iii) that the national 
interest of the United States requires that such 
person be treated as a national of a designated 
enemy country. For the purpose of this Executive 
Order any determination by the Alien Property Cus¬ 
todian that any property or interest of any foreign 
country or national thereof is the property or inter¬ 
est of a designated enemy country or national there- 
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of shall be final and conclusive as to the power of 
the Alien Property Custodian to exercise any of the 
power or authority conferred upon me by section 
5 (b) of the Trading with the enemy Act, as amended. 

(b) The term “business enterprise within the 
United States” shall mean any individual proprietor¬ 
ship, partnership, corporation or other organization 
primarily engaged in the conduct of a business within 
the United States, and any other individual proprie¬ 
torship, partnership, corporation or other organiza¬ 
tion to the extent that it has an established office 
within the United States engaged in the conduct of 
business within the United States. 

11. The Secretary of the Treasury or the Alien 
Property Custodian, as the case may be, shall, except 
as otherwise agreed to by the Secretary of State, con¬ 
sult with the Secretary of State before vesting any 
property or interest pursuant to this Executive Order, 
and the Secretary of the Treasury shall consult with 
the Secretary of State before issuing any Order adding 
any additional foreign countries to section 3 of Ex¬ 
ecutive Order No. 8389, as amended. 

12. Any orders, regulations, rulings, instructions, 
licenses or other actions issued or taken by any person, 
agency or instrumentality referred to in this Executive 
Order, shall be final and conclusive as to the power 
of such person, agency or instrumentality to exercise 
any of the power of authority conferred upon me by 
sections 3(a) and 5(b) of the Trading with the enemy 
Act, as amended; and to the extent necessary and ap¬ 
propriate to enable them to perform their duties and 
functions hereunder, the Secretary of the Treasury and 
the Alien Property Custodian shall be deemed to be 
authorized to exercise severally any and all authority, 
rights, privileges and powers conferred on the Presi¬ 
dent by sections 3(a) and 5(b) of the Trading with 
the enemy Act of October 6, 1917, as amended, and by 
sections 301 and 302 of Title III of the First War 
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Powers Act, 1941, approved December 18, 1941. No 
person affected by any order, reflation, ruling, in¬ 
struction, license or other action issued or taken bv 
either the Secretary of the Treasury or the Alien 
Property Custodian shall be entitled to challenge the 
validity thereof or otherwise excuse his actions, or 
failure to act, on the ground that pursuant to the pro¬ 
visions of this Executive Order, such order, regulation, 
ruling instruction, license or other action was within 
the jurisdiction of the Alien Property Custodian rather 

than the Secretarv of the Treasure or vice versa. 

• % 

13. Any regulations, rulings, instructions, licenses, 
determinations or other actions issued, made or taken 
by any agency or person referred to in this Executive 
Order, purporting to be under the provisions of this 
Executive Order or any other proclamation, order or 
regulation, issued under sections 3(a) or 5(b) of the 
Trading with the enemy Act, as amended, shall be 
conclusively presumed to have been issued, made or 
taken after appropriate consultation as herein required 
and after appropriate certification in any case in which 
a certification is required pursuant to the provisions 
of this Executive Order. 
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